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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Bupp’s Dairy, INc. AMA Docket No. M 2-4. SCHMALZ 
Dairy Propucts. AMA Docket No. M 2-9. With- 
drawal—Consent of parties ...............00...... 


BusH Dairy, INc. et al. AMA Docket No. M-MM-1. 
Denial of motion to expedite proceeding ..... 


GREEN SPRING Dairy. AMA Docket No. M 3-3. With- 
drawal—Consent of parties 


SCHMALZ Dairy Propucts. AMA Docket No. M 2-9. 
Bupp’s Dairy, INc. AMA Docket No. M 2-4. 
Withdrawal—Consent of parties .. 


(No. 10,787) 


In re BUPP’s DAIRY, INC. AMA Docket No. M 2-4. In re SCHMALZ 
DAIRY PRODUCTS. AMA Docket No. M 2-9. Decided Sep- 
tember 7, 1966. 


Withdrawal—Consent of parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In these proceedings under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), the petitioners have 
requested, in effect, permission to withdraw the petitions filed in 
these proceedings and respondent has no objection to such with- 
drawals. Accordingly, the petition filed in each proceeding is 
hereby considered withdrawn. 


(No. 10,788) 


In re BUSH DAIRY, INC. et al. AMA Docket No. M-MM-1. Decided 
September 9, 1966. 
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Denial of motion to expedite proceeding 


The existence of disputed factual issues and the importance of the issues 
raised in this proceeding require that a full record be made upon which 
the matter may be decided, and petitioners’ motion to dispense with the 


hearing procedure and to expedite the filing of briefs and oral argument 
is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO EXPEDITE 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed May 23, 1966, by 10 handlers and involving the validity of the 
suspension of seasonal price decreases which would otherwise 
have been effective during the period March 2—April 9, 1966, 
under 15 orders regulating the handling of milk in various 
markets. Petitioners also filed, in part, with their petition a 
motion to expedite the proceeding and respondent filed a reply 
thereto. The matter was certified to us and petitioners’ motion 
was denied June 7, 1966, as premature (25 A.D. 728). 


On June 21, 1966, respondent filed an answer to the petition 
and petitioners again filed a motion to expedite the proceeding 
and a memorandum in support thereof. Respondent filed an 
opposition to petitioners’ motion, this matter was again certified 
to us for decision and petitioners filed a reply to respondent’s 


opposition August 31, 1966. 


Petitioners request in their second motion to expedite, as they 
did in their first, that the prehearing conference, oral hearing 
and presiding officer’s report provided for in the rules of practice 
be dispensed with herein and that the filing of briefs and oral 
argument be expedited. Petitioners base their request upon the 
contention that the petition, as amended, presents solely a legal 
issue appropriate for summary disposition. In the opposition to 
petitioners’ motion, respondent denies that the controversy herein 
involves only a legal question. Respondent contends, in part, that 
petitioners’ brief in support of the petition has brought into issue 
the Department’s administrative interpretation of section 8c (16) 
of the act (7 U.S.C. 608¢ (16)) which requires the introduction 


of evidence at a hearing for its solution. Respondent’s answer 
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also controverts the allegation in the complaint that by reason of 


the suspension of the seasonal declines petitioners were required 
to pay substantially higher prices for their milk and respondent 


contends that evidence could be submitted showing that the pay- 
ment of premiums is a substantial factor in the cost of milk and 


that the petitions and answer present disputed factual issues. 
We agree with respondent as of this stage in the proceeding. 


In any event, as pointed out by respondent, the matter in issue 
in this proceeding is of great importance in the administration of 
the act. We are loath to foreclose the opportunity to make a full 
and complete record upon which the matter may be decided 
especially since petitioners have not demonstrated any pressing 
reason for emergency handling of this proceeding. Cf. United 
States v. Lewes Dairy, Inc., et al., 337 F.2d 827 (3d Cir. 1964), 
cert. denied, 379 U.S. 1000 (1965). Accordingly, petitioners’ 
motion to expedite the proceeding is denied. Of course, we join 
in respondent’s desire for the prompt scheduling of an oral hear- 
ing herein. Perhaps too a prehearing conference or stipulations 
of fact may reduce the scope of the oral hearing. 





(No. 10,789) 


In re GREEN SPRING Dairy. AMA Docket No. M 3-3. Decided 
September 26, 1966. 


Withdrawal—Consent of parties 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (19838), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioner requested permission to 
withdraw the petition filed herein with prejudice and respondent 
consented thereto. Accordingly, the petition filed in this pro- 
ceeding is hereby considered withdrawn with prejudice. 
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(No. 10,790) 


In re HENRY C. JONES. CEA Docket No. 138. Decided September 
19, 1966. 


Denial of trading privileges—Stipulation 





Respondent consented to an order denying trading privileges to him for a 
period of 30 days for his failure to submit required reports concerning 
transactions in potato futures. 





Mr. Earl L. Saunders for Commodity Exchange Authority. 
Blandford & Blandford, of Kimberly, Idaho, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), in which the respondent, a 
trader in commodity futures, is charged with failing and refusing 
to submit required reports concerning transactions in potato 
futures, in violation of section 4i of the Commodity Exchange Act 
(7 U.S.C. 61) and the applicable regulations thereunder. 


No hearing has been held with respect to this proceeding. The 
respondent has submitted a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)) in which he withdraws 
his answer previously filed, admits the facts hereinafter set forth 
under “Findings of Fact,” waives hearing on the charges, and 


consents to the entry of the order contained herein. 
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FINDINGS OF FACT 


1. Respondent, Henry C. Jones, is an individual whose address 
is Route 1, Eden, Idaho. 


2. The New York Mercantile Exchange is now, and was at all 


times material herein, a duly designated contract market under 
the Commodity Exchange Act. 


3. On each day during the period February 17, 1966, through 
March 3, 1966, the respondent held a net long position in the May 
1966 potato future on the New York Mercantile Exchange, 
which position exceeded 25 carlots. The respondent was, there- 
fore, in reporting status during such period and was required to 
report to the Commodity Exchange Authority with respect to all 


transactions executed and all open contract positions held or 
controlled by him, in all potato futures on all contract markets 


during the said period, and with respect to all transactions by 
reason of which the respondent’s position was reduced below 


reporting levels, as provided in section 4i of the Commodity Ex- 
change Act (7 U.S.C. 6i) and sections 15.01, 15.02, 15.03, 18.00, 


18.01 and 18.03 of the rules and regulations thereunder (17 CFR 
15.01, 15.02, 15.03, 18.00, 18.01, 18.03). 


4. On February 17 and 23, 1966, while the respondent was in 
reporting status as described in paragraph 3 above, and on March 
4, 1966, when the respondent’s position was reduced below 25 
carlots in the May 1966 potato future on the New York Mercan- 
tile Exchange, transactions in potato futures on that exchange 
were executed on his behalf, but the respondent failed and refused 
to report to the Commodity Exchange Authority with respect to 
such transactions, as required under the aforesaid provisions of 
the Commodity Exchange Act and the rules and regulations. 


5. On March 9, 1966, the Administrator of the Commodity 
Exchange Authority notified the respondent by mail of the re- 
porting requirements with respect to potato futures under the 
Commodity Exchange Act and the rules and regulations, and 
requested submission of reports which were then due from the 
respondent, as described in paragraphs 3 and 4 above. Notwith- 
standing such letter, no reports were filed. The respondent was 
aware of his obligations under the Commodity Exchange Act and 
the rules and regulations with respect to the filing of reports. 
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CONCLUSIONS 


The facts admitted by the respondent in his stipulation have 
been adopted as the findings of fact herein. By reason of such 
facts, it is concluded that the respondent violated section 4i of 
the Commodity Exchange Act (7 U.S.C. 6i) and sections 15.01, 


15.02, 15.03, 18.00, 18.01 and 18.03 of the regulations thereunder 
(17 CFR 15.01, 15.02, 15.03, 18.00, 18.01, 18.03), as charged in 
the complaint. 





























The complainant states that the adminsitrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe the proposed 
sanction is adequate and that the prompt entry, without further 
proceedings, of the order to which respondent has consented will 


constitute a satisfactory disposition of this case, serve the public 
interest, and effectuate the purposes of the Commodity Exchange 
Act. The complainant recommends, therefore, that the stipulation 


and waiver submitted by respondent be accepted and that the pro- 
posed order be issued. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of entry of this 


order, all contract markets shall refuse all trading privileges to 
the respondent, Henry C. Jones, for a period of thirty (30) days, 
such refusal to apply to all trading done and positions held by 
him whether for his own account or for any account owned or 


controlled by him, directly or indirectly. 





A copy of this decision and order shall be served on each of 
the parties and on each contract market. 


(No. 10,791) 


In re DARRELL M. HILLs. CEA Docket No. 140. Decided Sep- 
tember 30, 1966. 


Denial of trading privileges—Stiptilation 





Respondent consented to the issuance of an order denying trading privileges 
to him for a period of 60 days for violations of the act in exceeding trad- 


ing and position limits in soybean futures, failing to submit required 
reports and submitting false reports. 
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Mr. Earl L. Saunders for Commodity Exchange Authority. 
Mr. Robert B. Berkley, of Salina, Kan., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), in which the respondent, a 
trader in commodity futures, is charged with exceeding the maxi- 
mum speculative trading and position limits in soybean futures 
in violation of section 4a of the act (7 U.S.C. 6a), and with vio- 
lating the reporting requirements of section 4i of the act (7 U.S.C. 


6i) and sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the 


regulations issued under the act (17 CFR 15.01, 15.02, 15.03, 
18.00, 18.01, 18.03). 


No hearing has been held with respect to this proceeding. On 
September 16, 1966, the respondent submitted a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b) ), in which 


he admits the facts hereinafter set forth, waives hearing on the 
charges, and consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent, Darrell M. Hills, is an individual whose address 
is 1911 West 30th Street, Topeka, Kansas. At all times material 
herein, he was a member of the Chicago Board of Trade. 


2. The Chicago Board of Trade is now, and was at all times 
material herein, a duly designated contract market under the 
Commodity Exchange Act. All transactions and positions referred 
to herein were on or subject to the rules of the Chicago Board of 


Trade. 


38. During the period June 1 through September 21, 1965, the 
respondent made trades in soybean futures in accounts carried in 
the names of Darrell M. Hills, Midwest Rentals, Inc., D.M.H. 
Enterprises, Inc., and Industrial Construction, Inc. All transac- 
tions and positions referred to herein were in one or more of the 
above named accounts which during the period June 1 through 
September 21, 1965, belonged to or were controlled by the respond- 
ent. At all times during such period, the respondent was aware 
of his obligations under the Commodity Exchange Act and the 
regulations with respect to speculative position and trading limits 
and reporting requirements. 
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4. At all times during the periods from June 21 through July 
13, 1965, and from July 21 through July 29, 1965, the respondent 
held or controlled total speculative net short positions in the 
August 1965 soybean future which were in excess of 2,000,000 
bushels. Such positions ranged from 2,030,000 bushels to 2,750,000 
bushels. 





5. At all times during the period from June 18 through July 21, 
1965, the respondent held or controlled total speculative net long 
positions in the September 1965 soybean future which were in 
excess of 2,000,000 bushels. Such positions ranged from 2,200,000 
bushels to 3,250,000 bushels. 


6. At all times during the period from August 26 through 
September 20, 1965, the respondent held or controlled total specu- 
lative net short positions in the September 1965 soybean future 
which were in excess of 2,000,000 bushels. Such positions ranged 
from 2,250,000 bushels to 3,910,000 bushels. 





7. At all times during the period from August 27 through 
September 17, 1965, the respondent held or controlled total specu- 
lative net long positions in the November 1965 soybean future 
which were in excess of 2,000,000 bushels. Such positions ranged 
from 2,010,000 bushels to 2,835,000 bushels. 





8. On September 20, 1965, the respondent made speculative 
purchases and speculative sales of 3,110,000 bushels and 2,535,000 
bushels, respectively, in all soybean futures combined on the 
Chicago Board of Trade. Of these amounts, a purchase of 
2,910,000 bushels was in the September 1965 future and a sale of 
2,335,000 bushels was in the November 1965 future. 





9. At all times during the period from June 1 through August 
16, 1965, and from August 20 through September 20, 1965, the 
positions in soybean futures which the respondent held or con- 
trolled in the above named accounts, equaled or exceeded 200,000 
bushels in a single future. The respondent was, therefore, in re- 
porting status and was required to report to the Commodity Ex- 
change Authority with respect to all transactions executed and 
all open contract positions held or controlled by him during such 
periods in all soybean futures, as provided in section 4i of the 
Commodity Exchange Act and sections 15.01, 15.02, 15.03, 18.00, 
18.01 and 18.03 of the regulations (7 U.S.C. 6i; 17 CFR 15.01, 
15.02, 15.03, 18.00, 18.01, 18.03). On June 11 and 21, 1965, July 8, 
15 and 20, 1965, August 27, 30 and 31 1965, and September 9, 
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1965, the respondent executed soybean futures transactions but 
filed no reports with respect to such transactions and the positions 
held or controlled by him on such dates. 


10. The respondent filed reports with the Commodity Exchange 
Authority which showed transactions and positions in soybean 
futures in accounts carried in his name and in the names of Mid- 
west Rentals, Inc., and D.M.H. Enterprises, Inc., on various dates 
during the period from June 10 through September 21, 1965, but 
37 of such reports were incomplete, in that they failed to include 
the transactions and positions in the account carried in the name 
of Industrial Construction, Inc., and, during the period from 
August 26 through September 20, 1965, failed to include that part 
of the respondent’s speculative short position in the September 
1965 future carried in the name of D.M.H. Enterprises, Inc. which 
was in excess of 2,000,000 bushels. 


CONCLUSIONS 


The facts admitted by the respondent in his stipulation have 
been adopted as the findings of fact herein. By reason of such 
facts, it is concluded: (1) that the respondent knowingly traded in 
soybeans for future delivery on or subject to the rules of a con- 
tract market in amounts which (a) resulted in net positions in 
excess of the maximum permissible quantity of 2,000,000 bushels 
in a single future, and (b) were in excess of the maximum per- 
missible limit of 2,000,000 bushels which any person may purchase 
during any one business day, and the maximum permissible limit 
of 2,000,000 bushels which any person may sell during any one 
business day, in wilful violation of section 4a of the Commodity 
Exchange Act, and the order of the Commodity Exchange Com- 
mission establishing limits on positions and trading in soybeans 
for future delivery (7 U.S.C. 6a; 17 CFR 150.4); and (2) that 
the respondent knowingly failed to submit required reports to 
the Commodity Exchange Authority, and knowingly submitted 
false reports to the Commodity Exchange Authority, in wilful 
violation of section 4i of the Commodity Exchange Act, and sec- 
tions 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regulations 
issued by the Secretary (7 U.S.C. 6i; 17 CFR 15.01, 15.02, 15.03, 
18.00, 18.01, 18.03). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order and that they believe that the pro- 


















COMMODITY EXCHANGE ACT 
Cite as 25 A.D. 1098 


1102 





posed sanction is adequate and that the prompt entry, without 
further proceedings, of the order to which the respondent has 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. The complainant recommends, therefore, 
that the stipulation and waiver submitted by the respondent be 
accepted and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, all contract markets shall refuse all trading privileges to 
the respondent, Darrell M. Hills, for a period of sixty (60) days, 
such refusal to apply to all trading done and positions held by 
him, directly or indirectly. 


A copy of this decision and order shall be served on the respond- 
ent and on each contract market. 
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Respondents are ordered to cease and desist from selling livestock on the 
basis of false weights, causing copies of false invoices, etc., to be made 


part of their records or part of the records of other persons subject to 
the act, are ordered to keep records that fully disclose all transactions 
in their business under the act and are suspended as registrants under 
the act for a period of 90 days. 


Mrs. Dona S. Kahn for complainant. 
Mr. Oliver J. Reeve, of Waverly, Iowa, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act, instituted by a complaint filed on July 21, 


1966, by the Director, Packers and Stockyards Division, Consumer 


and Marketing Service, United States Department of Agriculture, 
charging respondents with violations of the Act and the regula- 


tions issued thereunder (9 CFR Part 201). 


Respondents filed an answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and the Examiner’s 
report, and consent to the issuance of a specified order with find- 


ings of fact and conclusions, for the purpose of this proceeding. 


Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. R. Freitag and R. J. Freitag, Jr., hereinafter referred to as 
the respondents, are partners doing business as R. Freitag and 
Son, with their offices and principal place of business at Readlyn, 
lowa. Respondents are now, and were at all times material herein, 
engaged in the business of a dealer, registered with the Secretary 
of Agriculture to buy and sell livestock in commerce for their own 
account. Respondents own and operate a buying station at Read- 


lyn, Iowa. 


2. Respondents, in connection with their operations as a dealer, 
in the 28 transactions specified in paragraph II of the Complaint, 
(a) purchased livestock on a weight basis at their buying station 
from various sellers, and resold such livestock in commerce on 
the basis of false and incorrect weights to Western Buyers, 
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Algona, Iowa, at a buying station operated by Western Buyers at 


Charles City, Iowa, which false and incorrect weights respond- 


ents obtained by knowingly adding an arbitrary number of pounds 
to the original purchase weights; and (b) in connection therewith, 
knowingly issued or caused to be issued sales invoices to, and re- 


ceived payments from, Western Buyers on the basis of such false 


and incorrect weights, which invoices were made a part of the 
accounts and records of Western Buyers, a partnership, which 
was operating as a dealer within the meaning of and subject to 


the provisions of the Act, and copies thereof were made a part of 
the accounts and records of respondents. 


CONCLUSIONS 
By reason of the facts set forth herein, swpra, respondents 


have willfully violated sections 312(a) and 401 of the Act (7 
U.S.C. 213 (a), 221) and section 201.55 of the regulations (9 CFR 
201.55). 


Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
be issued, it shall be so issued. 

ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) Issuing billings or invoices in connection with the sale of 
livestock by respondents in commerce on the basis of weights 


other than the true and correct weights of the livestock; 


(2) Selling to or collecting from buyers of livestock sold by 
respondents in commerce on the basis of false and incorrect 
weights; 


(3) Making copies of false and incorrect invoices, bills, state- 
ments, or memoranda a part of their accounts and records; and 


(4) Causing copies of false and incorrect invoices, bills, state- 
ments, or memoranda to be made a part of the accounts and rec- 
ords of persons subject to the Act. 

Respondents shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in their 


business as a dealer, including billings, invoices, or copies thereof 
which disclose the true and correct weight of livestock. 
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Respondents are suspended as registrants under the Act for a 
period of 90 days. 


This order shall become effective on the sixth day after service 
upon respondents and copies hereof shall be served upon the 
parties. 


(No, 10,793) 


Inve A. E. HASTON. P&S Docket No. 3694. Decided September 6, 
1966. 


Bonding requirements—Failure to amend registration— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to report any change 
in his business as a registrant under the act and engaging in business 
under the act without the required bond. 


Mrs. Dona S. Kahn for complainant. 
Mr. Terry McDavid, of Lake City, Fla., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on June 3, 
1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act. 


Respondent filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
Examiner’s report, and consents to the issuance of a specified 
order, with findings of fact and conclusions, for the purpose of 
this proceeding. Complainant has recommended that the order 
consented to by respondent be issued. 


4. 


FINDINGS OF FACT 


1. The respondent, an individual whose address is Touchton 
Trailer Park, Lake City, Florida, is now and was at all times 


material herein, individually engaged in the business of a market 
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agency and dealer, buying livestock in commerce on a commission 
basis and buying and selling livestock in commerce for his own 
account. From August 13, 1959, through March 7, 1960, respond- 
ent was registered as a partner of the White County Livestock 
Company, Sparta, Tennessee, authorized to do business as a 
market agency and dealer. In April of 1963, respondent’s regis- 
tration was changed to indicate that he was a partner in the firm 
of Haston Brothers, Sparta, Tennessee, authorized to do business 
as a dealer. From May of 1963 until December of 1963 respondent 
was listed as an officer of the Tennessee Livestock Auction Co., 
Inc., in the corporation’s registration as a dealer under the Act. 


2. To the date of the issuance of the complaint, respondent had 
not amended his registration to cover his present individual activi- 
ties as a market agency or dealer, buying livestock on a commis- 
sion basis or buying and selling livestock for his own account. The 
surety bonds which were maintained to secure respondent’s per- 
formance of his market agency and dealer obligations either had 
been terminated or did not cover the obligations of respondent 
as of the date of issuance of the Complaint. Respondent, by letters 
dated February 10, 1965, April 6, 1965, and by certified mail dated 
April 23, 1965, was informed that he was not properly registered 
and that he would have to furnish a bond if he continued to engage 
in the business of buying and selling livestock in commerce. Not- 
withstanding such notice, respondent continued to engage in the 
business of buying livestock on a commission basis and buying 
and selling livestock for his own account in commerce without 
amending his registration and filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth herein, supra, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.13, 201.29 and 201.30 of the regulations (9 CFR 
201.18, 201.29, 201.30). 


On August 12, 1966, respondent filed the necessary documents 
to show present compliance with the registration and bonding 
provisions of the Act. Accordingly, it is unnecessary to order 
suspension of respondent’s registration pending compliance with 
the bonding requirements. Inasmuch as respondent has consented 
to the issuance of the order contained herein, and complainant has 
recommended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) failing to report 
to the Director of the Packers and Stockyards Division within 
the time specified in the regulations under the Act any change in 
the name, address, management, nature, control or ownership of 
his business as a registrant; and (2) engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regu- 
lations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the parties. 


(No. 10,794) 


In re DAN LACKEY, JR. AND PHIL H. LACKEY, d/b/a THE AMERI- 
CAN LIVESTOCK COMMISSION COMPANY et al. P&S Docket 
No. 3707. Decided September 9, 1966. 


Rates and charges—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 
On June 24, 1966, the respondents filed a tariff, to become effec- 


tive on July 5, 1966, containing certain increases in their current 
rates and charges. On July 1, 1966, the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, issued 
a “Complaint, Order of Suspension, and Notice of Hearing,” 
which, among other things, suspended and deferred the operation 
and use by the respondents of the proposed modifications of their 
current schedule of rates and charges for a period of 30 days be- 
yond the time such modifications would otherwise go into effect. 


By a letter filed on August 2, 1966, the respondents withdrew 
their tariff, filed on June 24, 1966 and requested that this proceed- 
ing be dismissed. 


Notice of the proposed tariff, filed on June 24, 1966, and of the 
“Complaint, Order of Suspension, and Notice of Hearing” was 
published in the Federal Register (31 F.R. 10205), and, although 
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interested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed a reply stating that, under the 
circumstances, the Division recommends that the motion to dis- 
miss be granted and that this proceeding be dismissed without 
prejudice. 


Accordingly, this proceeding is hereby dismissed without prej- 
udice. 


(No. 10,795) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided September 9, 1966. 


Modification and continuation of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 


as requested and to assess such schedule up to and including December 
31, 1968. 


Mr. Harold M. Carter for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on December 6, 1965 (24 A.D. 
1580), continuing in effect to and including December 31, 1967, 
an order issued on December 26, 1963 (22 A.D. 1354), authoriz- 


ing assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on August 9, 1966, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued in effect to 
and including December 31, 1968. Notice of the petition and its 
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contents was published in the Federal Register on August 23, 
1966 (81 F.R. 11157), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a de- 
sire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on August 9, 1966, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including December 31, 
1968, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,796) 


In re RYALS PACKING Co., INC. P&S Docket No. 3693. Decided 
September 9, 1966. 


Packer—Failure to pay when due—Cease and desist—Default 





Respondent, a packer, is ordered to cease and desist from failing to pay 
when due for livestock purchased in commerce. 


Mr. Garrett N. Wyss for complainant. 
John Curry, Hearing Examiner. 


Decision'by Thomas J. Flavin, Judicial Officer. 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 15, 1966, to which respondent did not file exceptions,* 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed June 3, 1966, 
by the Acting Director of the Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture. The complaint charges respondent with violations 
of the act and the regulations issued thereunder. 


The respondent has failed to file an answer within the time 
prescribed by the rules of practice (9 CFR 202.9(a)) and is in 
default. 


PROPOSED FINDINGS OF FACT 


1. Respondent, a corporation with a place of business at 1835 
57th Street, Tampa, Florida, was at all times material herein en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter and of manufacturing or preparing meat or 
meat food products for sale or shipment in commerce and hence 
was at all times material herein a packer within the meaning of 
that term as used in the Act and subject to the provisions of the 
Act. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act. 


Arcadia State Livestock Market Arcadia, Florida 
Cattlemen’s Livestock Auction Market, Inc. Lakeland, Florida 
Cattlemen’s Livestock Auction Market of Tampa, Inc. Tampa, Florida 
Gainesville Livestock Market, Inc. Gainesville, Florida 
Hardee Livestock Market, Inc. Wachula, Florida 





’ Respondent filed instead a statement allegedly evidencing some payment by respondent 
to its creditors for livestock purchased im commerce. Such statement is not evidence in this 
proceeding and, even if considered as such, would not alter our conclusions herein. 
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Interstate Livestock Auction Market, Inc. Seffner, Florida 
Kissimmee Livestock Market, Inc. Kissimmee, Florida 
Mid-Florida Livestock Market, Inc. Orlando, Florida 
Mills Auction Market Ocala, Florida 
Okeechobee Livestock Market Okeechobee, Florida 
Sumter County Farmers Market, Inc. Webster, Florida 





3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and other- 
wise in commerce and failed to pay, when due, the purchase price 
thereof. 


Date No. of 
1965 Purchased From Head Amount 


























11-27 Nita Bellamy 66 $ 7,135.18 
Brooksville, Florida 

12-1 Arcadia State Livestock Market 208 16,163.18 

11-30 Cattlemen’s Livestock Auction 169 11,605.22 
Market Inc. 

11-29 Cattlemen’s Livestock Auction Market 106 8,355.50 
of Tampa, Inc. 

11-29 Gainesville Livestock Market, Inc. 109 8,196.76 

12-2 Hardee Livestock Market, Inc. 121 9,383.87 

12-1 Murray M. Harrison 30 11,740.00 
Palmetto, Florida 

11-30 Interstate Livestock Auction Market, Inc. 39 8,475.03 

12-1 Kissimmee Livestock Market, Inc. 116 7,890.91 

11-29 Mid-Florida Livestock Market, Inc. 66 5,429.79 

12-2 Mills Auction Market 75 4,667.45 

11-30 Okeechobee Livestock Market 116 10,830.19 

11-30 Sumter County Farmers Market, Inc. 202 14,294.95 








PROPOSED CONCLUSIONS 


By reason of the facts found in paragraph 3 herein, respondent 
has engaged in and used an unfair and deceptive practice in com- 
merce, in violation of section 202(a) of the Act (7 U.S.C. 192 (a) ) 
and section 201.43(b) of the regulations (9 CFR 201.43(b) ). 










PROPOSED ORDER 


Respondent, its officers, agents, and employees, shall cease and 
desist from failing to pay, when due, the purchase price of live- 
stock in commerce. 
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(No. 10,797) 


In re ROCKY REAGAN, JR., LIVESTOCK COMMISSION COMPANY, INC. 
P&S Docket No. 3643. Decided September 13, 1966. 


Market agency and dealer—Shippers’ proceeds—Checks— 
Insolvency—Suspension of registration 


Respondent is ordered to cease and desist from failing to remit net proceeds 
promptly, failing to maintain the shippers’ proceeds account properly, 
misusing shippers’ proceeds, and issuing insufficient funds consignment 
proceeds checks and is suspended as a registrant until no longer insol- 
vent. 


Mr. Samuel J. Harris for complainant. 
Morrill & Patton, of Beeville, Tex., for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 20, 1966, to which respondent filed exceptions lacking 
in merit and relevancy,! are adopted as the final decision and order 
in this proceeding. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), hereinafter called the act, 
charges that respondent, a corporation registered as a market 
agency and dealer and engaged in business as a market agency, 
is insolvent within the meaning of the act (7 U.S.C. 204); that 


1 Respondent’s exceptions are based on matters not in the record and respondent also re 
quests therein that portions of the hearing examiner’s recommended decision be deleted as 
such portions are not necessary for the relief requested by complainant and may prejudice 
respondent in an action in a State court. Such matters are necessary for the issuance of 
the order proposed by complainant and the pendency of the State court action is not a 
matter for consideration herein. 
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it used proceeds received from the sale of consigned livestock for 
unauthorized purposes; that it issued checks to consignors cover- 
ing proceeds of consigned livestock which checks were returned 
unpaid because the account on which they were drawn had been 
closed; and that it failed to remit such proceeds promptly to the 
consignors, in violation of sections 307 and 312(a) of the act 
(7 U.S.C. 208, 213(a)), and various sections of the regulations. 


A copy of the complaint and a copy of the rules of practice 
were served on respondent January 31, 1966, and at the same time 
it was notified in writing that an answer should be filed within 20 
days and that, in accordance with the rules of practice, failure to 
answer would constitute an admission of the facts alleged and 
failure to request a hearing would constitute a waiver of hearing. 
Nothing has been heard from or on behalf of respondent and it is, 
therefore, in default. 


Complainant’s counsel recommends the issuance of a default 
order directing respondent to cease and desist from the practices 
described in the complaint and suspending it as a registrant under 
the act for a period of 90 days and thereafter until it demonstrates 
that it is no longer insolvent. 


The matter was referred to Benj. M. Holstein, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a recommended decision with- 
out further investigation or hearing, as provided by the rules of 
practice in default cases (9 CFR 202.9(c)). 


FINDINGS OF FACT 





1. Respondent, a corporation having a place of business at San 
Antonio, Texas, is now, and was at all times material herein, reg- 
istered with the Secretary of Agriculture as a market agency and 
dealer under the act. Respondent was at all times material herein 
engaged in business as a market agency, selling livestock in com- 
merce on a commission basis. 





2. Union Stock Yards, San Antonio, Texas, hereinafter referred 
to as the stockyard, is now, and was at all times material herein, 
a posted stockyard subject to the provisions of the act. 


3. Respondent’s current liabilities exceed its current assets. 
As of March 31, 1965, respondent had current liabilities totaling 
$72,133.25 and current assets totaling $32,259.49, resulting in 
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an excess of current liabilities over current assets of $39,873.76. 
As of April 30, 1965, respondent had current liabilities totaling 
$54,026.46 and current assets totaling $29,108.81, resulting in an 
excess of current liabilities over current assets of $24,917.65. 


4. Respondent, during the period March 31, 1965, through 
April 30, 1965, engaged in business as a market agency at the 
stockyard, notwithstanding the fact that during such period re- 
spondent’s current liabilities exceeded its current assets. 


5. During the months of March and April 1965, respondent 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to shippers, thereby en- 
dangering or impairing the faithful and prompt accounting there- 
for and payment of the portions thereof due to owners or consign- 
ors of livestock. As of March 31, 1965, respondent had a shortage 
in shippers’ proceeds in the amount of $27,245.07, and as of April 
30, 1965, a shortage of $21,725.71. 


6 (a). Respondent, at the stockyard, on or about the dates and 
in the transactions listed below, sold livestock consigned to it for 
sale on a commission basis and, in connection with such trans- 
actions, issued checks to consignors for the net proceeds derived 
from the sale of their livestock, which checks were returned un- 
paid by the bank upon which they were drawn because respond- 
ent’s account was closed. 


Date of 

Sale No. of Amount of 
1965 Consignor Head Sold Check 
6-29 Richard Miller 332 $1,548.60 
7-12 G. M. Golla 8 728.39 
7-15 Durham Ranch 1 137.26 
8-2 Corlie Boysen 1 120.30 
8-9 7 - 1 82.10 
8-9 J. K. New 9 902.20 
8-9 Dr. H. Gordon Heaney 2 147.30 
8-10 Corlie Boysen 1 88.58 
8-10 Tom East 139 4,204.22 
8-10 King Ranch 65 8,697.83 
8-11 Tom East 32 1,109.42 
8-11 Dr. H. Gordon Heaney 2 147.30 
8-16 J. K. New 102 9,954.38 
8-16 G. E. Winship 81 9,124.92 


8-17 et On 29 2,445.82 
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Date of 
Sale No. of Amount of 
1965 Consignor Head Sold Check 


8-18 Tom East 42 1,033.43 
8-19 Rio Vista Farms 35 3,429.96 
8-19 H. C. Plumly 97 9,668.33 
8-23 M. T. Dismutes 108 7,832.08 


(b). Respondent failed to remit promptly to consignors the 
net proceeds derived from the sale of the livestock referred to in 
Finding 6 (a) above. 


CONCLUSIONS 


Since respondent’s current liabilities exceed its current assets, 
it is insolvent within the meaning of the act (7 U.S.C. 204). W. 
I. Bowman v. United States et al. (5th Cir.), decided July 1, 1966, 
affirming In re W. I. Bowman, 23 A.D. 1074 (1964) ; In re Victor 
Koenig, 24 A.D. 1213 (1965) ; In re Southern Buyers Inc., 24 A.D. 
811 (1955). 


In addition, respondent’s use of shippers’ proceeds for unau- 
thorized purposes, the issuance of checks drawn on a closed bank 
account in payment for livestock, and the failure to remit shippers’ 
proceeds promptly to the shippers entitled thereto, constitute 
wilful violations by respondent of sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213 (a) ), and sections 201.40, 201.41, 201.42, and 
201.43 of the regulations (9 CFR 201.40, 201.41, 201.42, 201.43). 
W. I. Bowman v. United States et al., supra; In re Victor Koenig, 
supra; In re Woodford Livestock Commission Company, Inc., 24 
A.D. 579 (1965) ; In re Leonard C. Smith, 24 A.D. 175 (1965) ; In 
re Ronald Emberton, 23 A.D. 1109 (1964); In re Midwest Live- 
stock Commission Company, 23 A.D. 816 (1964) ; In re Harry C. 
Daniels, 12 A.D. 1113 (1953). 


It is concluded that the order recommended by. complainant 
should be issued. 


ORDER 


Respondent shall cease and desist from; , 


(1) issuing checks to consignors in payment of the net pro- 
ceeds from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; 
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(2) failing to remit promptly to consignors the net proceeds 
derived from the sale of livestock in commerce on a commission 
basis; 

(3) engaging in business as a market agency in commerce 
while its current liabilities exceed its current assets; 

(4) making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and payment 


of such portion thereof as may be due the consignor, shipper, or 
other person entitled thereto; 


(5) failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

Respondent is suspended as a registrant under the act for a 
period of 90 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 


longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the 90-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,798) 


In re GLEN WENZL, d/b/a WENZL CATTLE Co. P&S Docket No. 
3560. Decided September 13, 1966. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant until 
he complies fully with the bonding requirements. 


Mr. Garrett N. Wyss for complainant. 
McCaslin & McCaslin, of Stockton, Kan., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on June 29, 1965, by the Acting Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, and amended by an amended com- 
plaint filed on August 26, 1965, charging respondent with viola- 
tions of the Act and the regulations promulgated thereunder by 
the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on July 19, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has filed a recommendation 
stating that respondent has now filed a bond equivalent but in 
an amount which is not sufficient to bring his operations into 
compliance with the bonding requirements of the Act and regula- 
tions. Complainant has recommended that the order consented to 
by respondent, containing cease and desist and suspension pro- 
visions, be issued. 


FINDINGS OF FACT 


1. Respondent, an individual d/b/a Wenz] Cattle Co., Stockton, 
Kansas, is now and was at all times material herein engaged in the 
business of a dealer buying and selling in commerce livestock on 
his own account, and is now and was at all times material herein 


so registered with the Secretary of Agriculture. 


2. The Quinter Livestock Commission Company stockyard, 
Quinter, Kansas, Stockton Livestock Commission Co. stockyard, 
Stockton, Kansas, Plainville Livestock Commission Co., Inc., stock- 
yard, Plainville, Kansas, Rush County Sales stockyard, LaCrosse, 
Kansas, and Union Stock Yards, Omaha, Nebraska, hereinafter 
called the stockyards, were at all times material herein posted 
stockyards subject to the provisions of the Act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on March 14, 1965. On or about February 16, 1965, re- 
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spondent was notified by certified mail of such termination date 
and was informed that he would have to furnish a new bond if he 
continued to engage in business as a livestock dealer in commerce 
after such termination date. Notwithstanding such notice, on the 
dates and in the transactions set forth below, respondent con- 
tinued to engage in the business of buying and selling, at the 
stockyards and otherwise in commerce, livestock on his own ac- 
count without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 


Purchases of Livestock at 
Plainville Livestock Commission Co., Inc. 
Plainville, Kansas 


Date No. of 
1965 Head 
April 3 31 
10 12 
17 85 
24 18 
May 1 29 
8 55 
15 19 
22 13 
29 29 
June 6 62 
12 12 
19 7 


Purchases of Livestock at 
Rush County Sales 
LaCrosse, Kansas 


Date No. of 
1965 Head 
May 21 47 
28 96 
June 4 183 
11 48 


Purchases of Livestock at 
Stockton Livestock Commission Co. 
Stockton, Kansas 


Date No. of 
1965 Head 
April 1 144 
8 27 
15 24 
22 62 


29 27 
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Purchases of Livestock at 
Stockton Livestock Commission Co. 
Stockton, Kansas 


Date No. of 
1965 Head 
May 6 39 
13 60 
20 16 
27 16 
June 3 10 
10 22 
17 43 
24 7 


Purchases of Livestock at 
Quinter Livestock Commission Company 
Quinter, Kansas 


Date No. of 
1965 Head 
April 5 104 
12 123 
19 43 
26 47 
June 14 3 


Purchases of Livestock at 
Collyer, Kansas 


Date No. of 
1965 Head 
March 30 x 


Sales of Livestock at 
Plainville Livestock Commission Co., Inc. 
Plainville, Kansas 


Date No. of 
1965 Head 
April 3 88 
10 17 
17 43 
24 69 
May 8 31 
22 2 
June 6 33 
12 = 60 


19 47 








Date 
1965 
March 


April 


May 


June 


July 
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Sales of Livestock at 
Union Stock Yards 
Omaha, Nebraska 


No. of 
Head 
15 98 
29 43 
31 36 
1 24 
2 28 
5 167 
7 29 
8 81 
9 189 
12 104 
13 27 
14 25 
15 27 
16 26 
19 AT 
20 26 
21 9 
22 26 
23 27 
26 75 
27 29 
28 26 
29 11 
3 53 
5 29 
6 26 
7 56 
10 49 
14 25 
17 26 
18 26 
19 25 
24 80 
26 27 
29 28 
1 106 
7 23 
8 24 
10 29 
14 57 
15 25 
16 23 
12 25 
19 56 
20 26 
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Sales of Livestock at 
Union Stock Yards 
Omaha, Nebraska 


Date No. of 
1965 Head 
23 14 
26 74 
27 38 
28 37 
August 2 13 
CONCLUSIONS 


By reason of the facts set forth, swpra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
Inasmuch as respondent has consented to the order set forth below 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements of the Act and 
the regulations. When respondent has complied fully with the 
bonding requirements of the Act and the regulations, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 





(No. 10,799) 


In re JOHN ENGELHORN & SONS. P&S Docket No. 3718. Decided 
September 21, 1966. 


Packer—Failure to pay when due—Checks—Insolvency— 
Cease and desist—Consent 
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JOHN ENGELHORN & SONS 1123 
Cite as 25 A.D. 1122 


Respondent consented to an order requiring it to cease and desist from fail- 
ing to pay when due for livestock purchased, issuing insufficient funds 
checks in payment of such livestock and purchasing livestock in com- 
merce while insolvent. 


Mr. Robert R. Kimmel for complainant. 
Kleinberg, Moroney & Masterson, of Newark, N. J., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on August 8, 1966, by the Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, United States Department 
of Agriculture, charging respondent with violations of the Act 
and the regulations issued thereunder, (9 CFR, Part 201), here- 
inafter referred to as the regulations. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and the Examiner’s 
report, and consents to the issuance of a specified order, with 
findings of fact and conclusions, for the purpose of this proceed- 
ing only, based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. John Engelhorn & Sons, hereinafter referred to as the re- 
spondent, is a corporation with its office and principal place of 
business located at 18 Avenue L, Newark, New Jersey 07105. 


2. Respondent, at all times material herein, engaged in the busi- 
ness of buying livestock in commerce for purposes of slaughter, 
and of manufacturing and preparing meats and meat food prod- 
ucts for sale and shipment in commerce. 


8. Respondent, at all times material herein, was a packer with- 
in the meaning and subject to the provisions of the Act. 


4. Respondent, in connection with its operations as a packer, 
purchased livestock in commerce from or through the thirty-six 
persons and in the amounts set forth in paragraph II of the com- 
plaint and failed to pay the purchase price of such livestock, 
amounting to $1,077,681.33. 
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5. Respondent, in connection with its operations as a packer, 
purchased livestock in commerce and in purported payment 
therefor issued the three checks referred to in paragraph III of 
the complaint, amounting to $34,926.91, which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has violated section 202(a) of the Act (7 
U.S.C. § 192(a)), and section 201.48(b) of the regulations (9 
CFR 201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent John Engelhorn & Sons, its officers, directors, 
ugents, and employees, directly or through any corporate or other 
device, in connection with its operations as a packer, shall cease 
and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


8. Purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets unless the full purchase 
price of the livestock is paid at the time of purchase. 


This order shall become effective on the first day after service 
upon respondent and copies hereof shall be served upon the 
parties. 
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(No. 10,800) 


In re MENGHINI BROS. PACKING Co., INC. P&S Docket No. 3731. 
Decided September 22, 1966. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to an order requiring it to cease and desist from fail- 
ing to pay when due for livestock purchased. 


Miss Eva S. Reifenberg for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on August 25, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on September 16, 1966, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has filed a recommendation 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Menghini Bros. Packing Co., Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Frontenac, Kansas. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 
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2. The Joplin Stockyards, Joplin, Missouri, hereinafter referred 
to as the stockyard, is a posted stockyard subject to the provi- 
sions of the Act. 


8. Respondent, during the period from November 19, 1965, 
through February 2, 1966, in connection with its operations as a 
packer, purchased livestock in commerce, at the stockyard, 
through the Burney-Wiles Livestock Commission Company, the 
Owen Bros. Livestock Commission Co., Inc., the Joplin Livestock 


Commission Company, and the National Livestock Commission 
Company; and in respect to 58 of such purchases, amounting to a 
total of $36,699.28 and involving 346 head of livestock, respond- 


ent failed to pay, when due, the full purchase price of the livestock. 


4. Respondent, during the period from May 3, 1966, through 
July 22, 1966, in connection with its operations as a packer, 
purchased livestock in commerce, at the stockyard, through the 


Burney-Wiles Livestock Commission Company, the Joplin Live- 


stock Commission Company, and the National Livestock Commis- 
sion Company; and, in respect to 78 of such purchases, amounting 
to a total of $46,349.94 and involving 427 head of livestock, re- 
spondent failed to pay, when due, the full purchase price of the 


livestock. 


CONCLUSIONS 
By reason of the facts set forth in findings of fact numbers 
three and four herein, respondent has engaged in an unfair 


practice in commerce in violation of section 202(a) of the Act 
(7 U.S.C. 192(a)) and section 201.43(b) of the regulations (9 


CFR 201.43 (b) ). 
Inasmuch as respondent has consented: to the issuance of the 


order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, direct- 


ly or through any corporate or other device, shall cease and desist 
from failing to pay, when due, the full amount of the purchase 
price of livestock purchased in commerce. 


This order shall be effective on the first day after service upon 
respondent, and copies hereof shall be served upon the parties. 
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ELIAS & FIOL, INC. 
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(No. 10,801) 


In re ELIAS & FIOL, INC. PACA Docket No. 2-143. Decided Sep- 
tember 6, 1966. 


Failure to pay promptly and in full—Repeated and flagrant 
violations—Publication of facts—Default 


Respondent’s failures to pay promptly and in full for produce purchased and 
accepted constitute repeated and flagrant violations of the act and it is 
ordered that the facts and circumstances of such violations be published. 


As respondent’s license terminated prior to the institution of this pro- 
ceeding, revocation or suspension thereof is not ordered. 


Mr. John C. Chernauskas for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 2, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 


thereof upon respondent and copies shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a, et 
seq.), instituted by a complaint filed May 25, 1966, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that the respondent repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly for numerous shipments of perishable agricultural 
commodities purchased or received in interstate commerce. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent on or about June 18, 1966. 
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At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the complaint, 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report, without further investigation or hearing 
pursuant to section 47.30 of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, Elias & Fiol, Inc., is a New York corporation 
whose mailing address is 11 Broadway, New York, New York 
10004. 


2. Pursuant to the licensing provisions of the act, license No. 
112245 was issued to respondent on February 3, 1948. This 
license was renewed annually until February 3, 1966, when the 
license terminated due to respondent’s failure to renew it. The 
officers and stockholders of respondent corporation are: Manuel 
Fiol, president and owner of 25 percent of the stock; Enrique 
Fiol, vice president and owner of 25 percent of the stock; Marie 
Elias, treasurer and owner of 25 percent of the stock; and Teodoro 
Fiol, secretary and owner of 25 percent of the stock. 


3. During the period July 8 through September 29, 1965, re- 
spondent purchased 33 lots of potatoes and three lots of onions 
from seven sellers but failed to make payment of the agreed pur- 
chase prices as set forth in Exhibit I below. The sellers shipped 
the potatoes and onions in interstate commerce from the States 
indicated in Exhibit I to respondent at Port Elizabeth and Port 
Newark, New Jersey, where respondent accepted each shipment 
without complaint upon arrival, in contemplation of shipment 
to San Juan, Puerto Rico. Exhibit I, attached hereto, sets forth 
the sellers, the points of origin, the dates of shipment, the car 
or truck numbers, the quantities and commodities, the agreed 
purchase prices, the dates payments were due; the dates payments 
were made, if any, and the unpaid balance due the sellers. Ex- 
hibit I, by this reference, is made a part hereof. 
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The total of the unpaid amounts in Exhibit I is $49,234.75. 
The shipments made by Growers Seed & Fertilizer Co., M. J. Han- 
cock, W & M Produce Co., Inc., Fred Hall & Son, and Agway Inc., 
a/t/a Long Island Produce Co., were the subject of formal repara- 
tion complaints filed with the Department by the sellers. The 
Judicial Officer issued default reparation awards in favor of 
these complainants in the amounts set forth in Exhibit I. The 
awards in PACA Docket Nos. 2-69 (Growers Seed & Fertilizer 
Co.), and 2-68 (M. J. Hancock), were issued on March 31, 1966. 
The award in PACA Docket No. 2-96 (W & M Produce Co., Inc.) 
was issued on April 19, 1966. The awards in PACA Docket Nos. 
2-115 (Fred Hall & Son), and 2-117 (Agway Inc., a/t/a Long 
Island Produce Co.) were issued on May 9, 1966. These awards 
are unpaid. 
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4. During the period April 20, 1963 through September 10, 
1964, respondent purchased 34 lots of potatoes and one lot of 
onions from 18 sellers at agreed purchase prices, but failed to 
make full payment promptly of the agreed purchase prices as set 
forth in Exhibit II. The sellers shipped the potatoes and onions 
in interstate commerce from the states indicated to respondent 
at points in the States of New York and New Jersey and at Gal- 
veston, Texas, where respondent accepted each shipment without 
complaint upon arrival, in contemplation of shipment to San Juan, 
Puerto Rico. Exhibit II sets forth the sellers, the points of origin, 
the dates of shipment, the car or truck numbers, the quantities 
and commodities purchased, the agreed purchase prices, the dates 
payments were due and the dates payments were made. Exhibit 
II, by this reference, is made a part hereof. 
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5. By notice in writing, respondent was afforded the opportu- 
nity on various occasions to demonstrate or achieve compliance 
with all lawful requirements of the act relating to Findings of 
Fact 3 and 4 herein. Respondent has failed to do so. 


CONCLUSIONS 


Section 2 of the act (7 U.S.C. 499b) in subsection (4) thereof, 
makes it unlawful, in part, for any commission merchant and 
dealer “‘to fail or refuse truly and correctely to account and make 
full payment promptly” for perishable agricultural commodities 
received in interstate commerce by the commission merchant or 
bought in such commerce by the dealer. 


Respondent’s failure to pay fully and promptly for numerous 
shipments of perishable agricultural commodities purchased, 
received and accepted in interstate commerce, as set forth in 
Findings of Fact 3 and 4, constitutes repeated and flagrant viola- 
tions of section 2 of the act. See e.g. In re Kelley & Weatherington, 
Inc., 23 A.D. 715 (1964), and cases cited therein. As respondent’s 
license under the act terminated prior to the institution of this 
proceeding, the suspension or revocation thereof was not requested 
by complainant and should not be ordered therein. However, the 
facts and circumstances of the violations found herein should be 
published pursuant to section 8(a) of the act (7 U.S.C. 499h(a)). 


ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 10,802) 


FEDERAL FRUIT DISTRIBUTORS v. DOMINICK STINGONE. PACA 
Docket No. 9730. Decided September 6, 1966. 


Untimely rejection—Juice grapes—Color tolerance—Acceptance—Liability 


Where some tolerance allowed in warranty of black color in grapes and where 
buyer who accepted grapes by untimely notice of rejection failed to 
establish degree of tolerance permitted, buyer failed to establish breach 
of contract especially since the grapes met the U.S. Standards with 
respect to color and is liable for the contract price. 
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Complainant pro se. 
Mr. L. Kenneth Say, of Fresno, Cal., for respondent. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of $3,782.50 in connection with a transaction involving 
a shipment of grapes in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying 
liability to complainant in connection with this transaction. Re- 
spondent requested an oral hearing. 


An oral hearing was held in Fresno, California, on November 
1, 1965. Complainant was not represented by counsel, but pre- 
sented the oral testimony of three witnesses, including that of 
its president, Charles E. Harding, Jr. Respondent did not attend 
the oral hearing but was represented there by counsel. No testi- 
mony of witnesses, either written or oral, was offered in evidence 
on respondent’s behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Federal Fruit Distributors, is a corporation 
whose address is P. O. Box 646, Fresno, California. 


2. Respondent is an individual, Dominick Stingone, whose ad- 
dress is 3248 East Huntington Boulevard, Fresno, California. 


At the time of the transaction involved herein, respondent was 
not licensed but was subject to license under the act. 


3. On October 13, 1964, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent approximately 
two carloads, or a total of 1,513 42-pound lugs, of California 


Alicante juice grapes, at a price of $2.50 per lug, f.o.b. Fresno, 
California. 


4, Pursuant to the sale set forth above, complainant, on the 
date of sale, loaded 780 lugs of Alicante juice grapes into car PFE 
11502, then on track in Fresno, California. When the loading was 
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completed respondent, also on October 13, 1964, billed car PFE 
11502 out of Fresno to his buyer, the East Coast Fruit Company, 
New York, New York. 


5. On October 14, 1964, complainant, acting pursuant to the 
sale to respondent set forth in Finding of Fact No. 3, loaded 733 
lugs of Alicante juice grapes into car PFE 10294, then on track 
in Fresno, California. When the loading was completed respond- 
ent, on October 14, 1964, billed car PFE 10294 out of Fresno to 
his buyer, the East Coast Fruit Company, New York, New York. 


6. Neither car PFE 11502 nor car PFE 10294 was inspected 
at loading point in Fresno prior to benig billed out to New York 
City by respondent. 


7. The two shipments involved herein arrived in New York 
City on or about October 21, 1964. On October 27 and 28, 1964, 
respectively, East Coast Fruit Company telegraphed respondent, 
stating that the berries in both shipments were mostly red, that 
the lugs contained only 41 pounds net weight, and that its (East 
Coast Fruit Company’s) customers were complaining. Respond- 
ent, upon receipt of the telegrams, made their contents known 
to complainant. 


8. The U. S. Department of Agriculture, upon the application 
of the East Coast Fruit Company, made a Preliminary Restricted 


Report of the grapes in cars PFE 11502 and PFE 10294 in New 
York City on the afternoon of October 30, 1964. The report on 
car PFE 11502 contains the following relevant information: 


“Average 2% grade defects. Range 5% to 15%, average 
10% raisining berries. Average 1% raisined berries. Range 
5% to 15%, average 11% weak berries. Range 5% to 25%, 
average 11% wet and sticky berries. Decay ranges less than 
1% to 3%, averaging 1%. Berries mostly dark blue color, 
many with a reddish tinge. 


Meets quality requirements but fails to grade U. S. No. 1 
Juice only account of condition. 


Restricted to stock in upper 2 layers of load.” 


The report on car PFE 10295 contains the following relevant 
information: 


“Average 2% grade defects. Range 5% to 15%, average 
9% raisining berries. Average 1% raisined berries. Range 
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10% to 25%, averaging 16% weak berries. Range 5% to 
13%, average 13% wet and sticky berries. Range 1% to 


10%, average 3% decay. Berries mostly dark blue color, 
many with a reddish tinge. 


Meets quality requirements but fails to grade U.S. No. 1 Juice 
only account of condition. 


Restricted to stock in upper 2 layers of load.” 


9. On or about November 2, 1964, respondent advised com- 
plainant that the grapes did not meet contract requirements and 
attempted to reject the shipments. Complainant’s reply by wire 
to respondent, dated November 2, 1964, is as follows, in relevant 


part: 


“DEFINITELY NOT ACCEPTING REJECTIONS PFE 
11502 PFE 10294 ON HAND TEN DAYS .. .” 


10. No payment has been made to complainant by respondent 


in connection with these two carloads of grapes. 


11. The formal complaint was filed on February 3, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the two car- 


loads of grapes involved herein were accepted by respondent. 
Respondent in his answer, however, denies this allegation. Re- 
spondent does not explain the basis of his denial, but it presum- 
ably is bottomed on his attempt, made on or about November 2, 
1964, to reject the shipment. 


The applicable regulations provide that. acceptance takes place 
in those cases where a consignee fails to give the consignor notice 
of rejection within a reasonable time. (7 CFR 46.2(dd) (3)). 
“Reasonable time,’”’ under the circumstances of this case, is de- 
fined in the regulations as meaning not more than 24 hours after 
notice of arrival of the shipment at contract destination and after 
the car has been placed in a location where the produce is made 
accessible for inspection. (7 CFR 46.2(cc)-(2)). In the case at 
hand no notice of rejection was given complainant by respondent 
until some 10 or 12 days after arrival of the two carloads of 
grapes at contract destination in New York City. Clearly re- 
spondent’s notice of rejection to complainant was not given with- 
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in a reasonable time, as defined by the regulations. Accordingly, 
we are of the opinion that respondent must be deemed to have 
accepted the shipments of grapes, and it is so concluded. 









Having accepted the subject grapes, respondent is liable to 
complainant for the agreed purchase price thereof, less damages 
occasioned by any breach of contract on the part of complainant. 


The burden of proving both breach and damages, by a prepon- 
derance of the evidence, rests upon respondent. 
















Respondent takes the position that while the grapes purchased 
from complainant were to have been black in color, the grapes 
actually shipped by complainant contained an unusually large 
number of red or red-tinged grapes, in breach of the agreement 
between the parties. Complainant’s position, as revealed by the 
testimony of its witnesses at the oral hearing, is that some toler- 
ance for a deviation in color is allowed in cases where black grapes 
are specified in the contract. Complainant’s president, Charles 
Harding, Jr., indicated at the hearing that complainant’s under- 
standing of the warranty of “black grapes,”’ as used by the parties 
here, included the tolerance, in terms of color, applicable to Juice 
grapes, U.S. No. 1 grade, under the United States Standards for 
this fruit. 



















It seems to us that in a warranty of black color some tolerance 
must be allowed for grapes which deviate from that color. C. f. 
Washington Fruit and Produce Co. v. Ted Mirski Company, 24 
A.D. 1959. Respondent appears to agree with this conclusion, con- 
tending only that the shipment contained too many grapes which 
were red or red-tinged. He has failed to establish the degree of 


tolerance permitted under the contract or even that it was less than 
that allowed by the U.S. Standards for Juice grapes, U.S. No. 1 


e grade. In view of the foregoing and the fact that the grapes met 
, the U. 8. Standards with respect to color, it is concluded that re- 
“ spondent has failed to prove that complainant breached the con- 
r tract with respect to color. 

r ‘ / 

e Respondent’s failure to pay complainant the agreed f.o.b. con- 
t tract price of the grapes, $3,782.50, is a violation of section 2 of 
“ the act. Reparation of $3,782.50 should be awarded complainant 
if against respondent, with interest. 

e- 

h- 1, No other issue, including the short weight allegedly found at New York City by East 





Coast Fruit Company, has been raised herein by respondent. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,782.50, with interest there- 


on at the rate of 6 percent per annum from November 1, 1964, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,803) 


INDEPENDENT GRAPE DISTRIBUTORS v. BARBERA PACKING CORPO- 
RATION. PACA Docket No. 9803. Decided September 7, 1966. 


Juice grapes—Sugar content specifications—Dismissal 


Where no meeting of minds with respet to whether specified percentage of 
sugar content in juice grapes was to be minimum or average, contract 
does not exist, and as complainant did not accept the grapes no obligation 
arises as to either party and complaint dismissed. 


Mr. Frank V. Charles, of Waltham, Mass., for complainant. 
Respondent pro se. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,971.22 in con- 
nection with a transaction involving five carloads of grapes in 
interstate commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was also served upon complainant. Re- 
spondent filed an answer, denying liability and asserting a con- 
ditional counterclaim in the amount of $242.96. Respondent re- 
quested an oral hearing. 


An oral hearing was held in Lodi, California, on October 25, 
1965. Complainant was not present or represented at the hearing. 
Edward A. Barbera appeared and testified on behalf of respond- 
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ent. Two additional witnesses testified for respondent. Neither 
party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Finelli, 
Pietro Messina, Rosario Novello, Salvatore Ippolito, Frank Joseph 
Novello, Dominic Vincent Gandolfo, and Anthony Peter Beninati, 
Jr., doing business as Independent Grape Distributors, whose ad- 


dress is P. 0. Box 148, Waltham, Massachusetts. At the time of 


the transaction involved herein, complainant was licensed under 
the Act. 


2. Respondent, Barbera Packing Corporation, is a corporation 
whose address is P. O. Box 789, Lodi, California. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On September 14, 1964, complainant, acting through the 
brokerage firm of Giovino Brothers, negotiated with respondent 
for the purchase of five carloads of Zinfandel juice grapes to be 
shipped in interstate commerce, at a price of $165 per ton, plus 
pre-cooling charges, f.o.b. California acceptance final. Complain- 
ant understood that the sugar content of these grapes should be 
not less than 24%, whereas respondent understood that their 
sugar content should average 24%. 


4. On the same day, after these negotiations had been concluded, 
respondent obtained a Federal-State inspection of a lot of grapes 
consisting of 336 lugs. This inspection disclosed that the sugar 
content thereof averaged 24.5%. 


5. On September 15 and September 18, 1964, respondent ship- 
ped to Giovino Brothers, car SFRD 12728 and car BAR 72839, 
respectively, each containing 780 lugs of Zinfandel juice grapes 
from the same vineyard as those inspected on September 14, 1964. 
Both cars were diverted to complainant while in transit. 


6. On September 22, 1964, car SFRD 12728 arrived in Boston 
and was placed at the disposal of complainant, who obtained a 
Federal-State inspection and a minimum sugar test with respect 
to the top layer of the grapes therein contained. This test dis- 
closed a minimum sugar content of 23%. Whereupon, complain- 
ant notified Giovino Brothers and sought an adjustment in the 
purchase price. The latter in turn discussed the matter by tele- 
phone with respondent, who denied having guaranteed a minimum 
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sugar content of 24%, and refused any adjustment in the purchase 
price. 


7. On September 23, 1964, after complainant had rejected car 
SFRD 12728, respondent instructed Giovino Brothers to divert 
it to another buyer. On the same day, respondent received from 
Giovino Brothers a copy of a Brokers Standard Memorandum of 
Sale dated September 21, 1964, relating to the sale in question. 
This memorandum recited that the grapes were to have a sugar 
content of 24% “and better.” Respondent immediately notified 
Giovino Brothers that this requirement was not acceptable. 


8. On September 25, 1964, car BAR 7289 arrived in Boston 
and, in accordance with respondent’s instructions, was diverted 
to another buyer. 


9. No further shipments were made by respondent. 


10. The formal complaint was filed on March 25, 1965, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The parties in this case agree that they entered into negotiations 
for the purchase by complainant from respondent of five carloads 
of juice grapes, at $165 per ton, plus precooling charges of $50, 
f.o.b. California acceptance final, and that respondent shipped 
two cars pursuant to such negotiations, consigned to the broker 
at Boston. Respondent, however, denies the “Special Agreement” 
inserted in the Brokers Standard Memorandum of Sale that the 
grapes were “US GOVT INSP US#1 24% sugar and better.” 
It appears that complainant’s understanding and interpretation 
of this provision is that the grapes would have a minimum of 
24% sugar. Respondent on the other hand contends that it did 
not guarantee a minimum of 24% sugar, but merely an average 
of 24%. 


It is elementary, of course, that in order to have a contract 
there must be a meeting of the minds of the parties. The evidence 
here clearly shows that this essential element was lacking in 
this case. Complainant demonstrated its<understanding of the 
agreement by having a minimum sugar test made with respect to 
a portion of the grapes in car SFRD 12728 upon arrival, and 
before it was unloaded. This test showed 23% minimum sugar. 
Respondent indicated its understanding of the agreement by 
promptly protesting the terms of the Memorandum of Sale upon 
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receipt of its copy of the memorandum, and denying that it guar- 
anteed a minimum sugar content of 24%. Standing alone, this 
evidence is not conclusive. However, other evidence is persuasive 
and indicative that there was never a true meeting of the minds 
of the parties. Mr. Walter Chester, Area Supervisor, Bureau of 
Shipping Point Inspection, California Department of Agriculture, 
and U.S. Department of Agriculture, whose experience in the 
field spans several generations, testified that a minimum sugar 
test is rarely made, and then only to determine whether the grapes 
meet the U.S. No. 1 or U.S. No. 2 grades, both of which require a 
minimum of 17% sugar. He did not recall having seen any in- 
spection certificate issued in California showing the results of a 
minimum sugar test. Also, he made it plain that the results of a 
minimum sugar test are not customarily used in the trade as the 
basis for negotiating sales. This was also the conclusion reached in 
another California case, M. M. Krikorian v. Associated Fruit Dis- 
tributors, 9 A.D. 1357. 


Another factor to be considered is the fact that, although the 
negotiations took place over the telephone on September 14, 1964, 
the broker did not prepare and mail to the parties a Standard 


Memorandum of Sale until September 21, 1964, a full week after 
the negotiations. Complainant attempts to explain the delay by 
stating that the broker was waiting for car numbers, but this is 
not a legitimate reason for failure promptly to prepare and deliver 
to the parties the Brokers Standard Memorandum of Sale. Al- 
though there appears in the file an unsworn statement by the 
broker, dated October 23, 1964, that respondent’s representative 
understood during the telephone conversation that 24% minimum 
sugar content was required, and that respondent agreed not to 
ship any cars of grapes until the sugar content reached a 24% 
minimum, the broker was not called as a witness at the hearing 
nor was his deposition testimony offered in evidence. In other 
words, the record contains no sworn statements by the broker 
concerning the transaction in question. When complainant re- 
ceived the results of the Federal inspection at destination point 
of a portion of the grapes in the car, it notified the broker of 
these results and stated that it would accept the car provided 
respondent granted complainant a $1,000 price adjustment. This 
respondent refused to do and diverted the car to Springfield, 
Massachusetts, for disposition. The second car shipped by re- 
spondent on September 18, 1964, was never tendered to com- 
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plainant, but upon arrival at Boston was diverted elsewhere by 
respondent. 


Summing up, we conclude that no contract between the parties 
ever came into being. It naturally follows that neither party 
had any obligation to the other, in view of the fact that none of 
the grapes shipped by respondent was accepted by complainant. 
But assuming that there was a binding contract, complainant was 
in no position to take exception to respondent’s failure to deliver 
the four remaining cars of grapes, since the contract, if it had 
in fact existed, was on an f.o.b. acceptance final basis. The term 
“f.o.b. acceptance final” means that the buyer accepts the produce 
at shipping point and has no right of rejection. Section 46.43 (m), 
Regulations. Accordingly, complainant’s rejection of car SFRD 
12728 would have been unwarranted and would have excused 
further performance on the part of respondent. Under the f.o.b. 
acceptance final term of the contract, complainant’s remedy, after 
acceptance, would be to seek damages against respondent shipper 
for any breach of the contract. 


On the basis of the evidence and the foregoing discussion, the 


complaint filed herein should be dismissed. Inasmuch as respond- 


ent’s counterclaim is by way of setoff in the event of recovery by 
complainant, it also should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,804) 


J. A. Woop COMPANY v. MANHATTAN FRUIT CONTRACTING COM- 
PANY. PACA Docket No. 9748. Decided September 7, 1966. 


F.0.b, transaction—Liability for loss in transit 


Where respondent failed to prove rescission or novation in f.o.b. transaction 
respondent liable for loss caused by an accident in transit. Complainant 
entitled to difference between contract price and the amount of a check 


from carrier’s insurance company endorsed by complainant which repre- 
sented loss of cargo. 
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Mr. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 
Mr. Burton I. Manis, of New York, N. Y., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 11, 1964. In the formal 
complaint filed February 8, 1965, complainant seeks an award of 
reparation against respondent in the amount of $3,049.80, which 
is alleged to be the agreed purchase price due on a truckload of 
lettuce sold to respondent in March 1964. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 


10, 1965. A copy of the report of investigation was served upon 
complainant’s representative on March 12, 1965. Respondent filed 
an answer on March 26, 1965, denying the allegations of the com- 
plaint. As an affirmative defense, respondent avers that if any 
agreement had been negotiated by or on behalf of respondent, 
such agreement was rescinded by the affimative acts and exercise 
of dominion and control over the lettuce subsequent to its ship- 
ment by complainant, individually ,or in concert with others, 
sufficient to discharge respondent from obligation or liability of 
any kind to complainant. Respondent requested an oral hearing. 
An oral hearing was held at New York City on February 11, 
1966. Respondent was represented by counsel. Harry Krupnick, 


a partner of respondent firm, was the only witness to appear and 


testify. The deposition testimony of two witnesses, Charles W. 
Gibson and Leonard Shapiro, was received into evidence. Briefs 


were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is Post Office Box 218, Tolleson, Arizona. 


2. Respondent is a partnership composed of Jack Friedman, 
Nat C. Friedman and Harry Krupnick, doing business as Man- 
hattan Fruit Contracting Company, whose address is 49 Laight 
Street, New York; New York. At the time of the transaction 


involved herein, respondent was licensed under the act. 
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8. On or about March 11, 1964, in the course of interstate com- 


merce, complainant sold to respondent 780 cartons of 2-dozen 
size, Copper Penny Brand lettuce at $3.75 per carton, f.o.b. Braw- 
ley, California, plus cooling charges of 16 cents per carton, for a 


total contract price of $3,049.80. 


4. The contract was negotiated by Leonard Shapiro, a broker 
located in Phoenix, Arizona, who acted as respondent’s buying 


broker in negotiating the sale. 


5. On or about March 12, 1964, complainant shipped the lettuce 
from Brawley, California, to respondent at New York, New York, 
in a trailer truck operated by United Food Distributors Leasing 
Corporation (hereinafter designated as “United Food”), of Los 
Angeles, California. United Food carried cargo loss and damage 
insurance on the truckload of lettuce with the Fireman’s Fund 
American Insurance Companies (hereinafter designated as “Fire- 
man’s”). 

6. On or about March 16, 1964, while in transit to New York, 
New York, and in the vicinity of Atlanta, Georgia, the truckload 
of lettuce was involved in a collision with another vehicle. On 


the same day, respondent was informed that because of the acci- 
dent there would be a delay of several days in the shipment reach- 


ing New York City. Respondent notified the broker that in view 
of the delay respondent would have no use for the lettuce. 


7. Complainant’s invoice dated March 16, 1964, for the pur- 
chase price of the lettuce was received by respondent who made 
the following notation on the face thereof: “Do Not Pay—Trucker 
Pays or Ins. Co.” 


8. On or about March 16, 1964, the 780 cartons of lettuce were 
taken from the damaged trailer truck of United Food and shipped 


by Fireman’s claim adjuster, National Claims Service, Atlanta, 
Georgia, to Sagel’s Produce at Baltimore, Maryland, for resale. 


9. On March 17, 1964, respondent returned to United Food the 
invoice covering trucking charges for hauling the load of lettuce, 
and requested United Food, or its insurance company, to pay to 
complainant the value of the lettuce. A’ copy of respondent’s 
transmittal letter was mailed to complainant. 


10. On March 22, 1964, Sagel’s Produce issued its check No. 
16160 to the order of United Food in the amount of the net pro- 
ceeds received upon resale of the lettuce, $2,017.20. Neither com- 
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plainant nor respondent received the amount of the net proceeds, 
or any part thereof. 


11. On April 9, 1964, and pursuant to request made by National 
Claims Service, Atlanta, Georgia, complainant executed a state- 
ment of ownership showing respondent as the proper party to 
assert claim against the carrier. 


12. On or about April 1 and 6, and May 9, 1964, respondent 
bought and paid for three additional shipments of produce re- 
ceived from complainant. 


13. On May 27, 1964, complainant wired respondent requesting 
immediate payment of its invoice price for the truckload of lettuce, 
in the amount of $3,049.80. 


14. On June 3, 1964, Fireman’s issued its draft No. 641517, 
for collision loss under its policy No. MTA 50819, made payable 
to the order of United Food and complainant, J. A. Wood Com- 


pany, in the amount of $1,557.60. The draft bears the endorsement 
of United Food and of complainant. 


15. Complainant has not received any part of the contract price 
of the truckload of lettuce from respondent. 


16. The informal complaint was filed June 11, 1964, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no disagreement as to the terms of the contract entered 
into by the parties. Respondent’s principal defense is that on 
March 16, 1964, the very day the trailer truck carrying the lettuce 
was damaged in a collision with another vehicle, complainant 
agreed to look to the carrier and its insurer for payment, and thus 
relieved respondent from all liability under the contract. In effect, 
respondent pleads that there was a mutual rescission of the con- 
tract whereby complainant accepted the return of title to the 
lettuce and so relieved respondent from all contract obligations. 


The record shows that following the accident to the trailer 
truck carrying the lettuce, respondent was notified there would 
be a delay of several days before delivery could be made at New 
York City. Such delay, according to respondent, would result in 
the lettuce being unavailable for timely loading onto a vessel des- 
tined for overseas shipment. Because of this delay, respondent 
advised the broker that it could not use the lettuce. The broker 
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conveyed this information to the carrier, United Food. The car- 
rier then arranged for resale of the lettuce. The record also dis- 


closes that the check in payment of the net proceeds received 
upon resale was made payable to the order of United Food, and 


that neither of the parties to this proceeding received any portion 
thereof. 


It is complainant’s position that since this was an f.o.b. sale, 
and complainant was in no way responsible for the delay in trans- 
it of the truck carrying the lettuce, respondent is liable for the 
purchase price of the shipment. In the absence of a rescission 
being proved by respondent, there is merit to the position taken 
by complainant. The term “f.o.b.” used in the contract here is 
defined in the regulations (7 CFR 46.1(i)) to mean, among other 
things, that “the buyer assumes all risk of damage and delay in 
transit not caused by the seller irrespective of how the shipment 
is billed.” 


There is sharp conflict in the testimony offered with respect to 
the claimed rescission by consent. In deposition testimony given 
on September 17, 1965, the broker, Leonard Shapiro, advised in 
substance, as follows: On the morning of March 16, 1964, he re- 
ceived a call from respondent partner, Harry Krupnick, who in- 
formed him of the truck accident near Atlanta, Georgia. He then 
called the carrier’s office in Los Angeles and was notified that be- 
cause the tractor was wrecked there would be a delay of several 
days in transporting the lettuce to New York. This information 
was passed along to Mr. Krupnick who then advised him that in 
view of the delay, respondent would have no use for the lettuce, 
and that he (Shapiro) should see what he could do to get respond- 
ent “out of the deal entirely.” In a second call to the carrier, he 
(Shapiro) was told there was nothing to worry about because 
of sufficient insurance coverage on the load. 


Continuing, the broker testified that following his conversations 
with Mr. Krupnick and the carrier, he then called complainant’s 
salesman, Charles Gibson, and advised him of the accident, of 
the carrier’s assurance that any loss to the shipment was covered 
by insurance, of the carrier’s suggestion ,that the lettuce be sold 
in Atlanta, and of respondent’s request to be relieved from all 
liability. According to the broker, Mr. Gibson authorized him 
to instruct the carrier to resell the lettuce and remit the proceeds 
to complainant, and to notify respondent that complainant was 
releasing respondent from all responsibility for the shipment. 
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Respondent partner, Harry Krupnick, testified to his telephone 
conversations with the broker on March 16, 1964, and to the 
final telephone call on the same day when the broker advised him 
that there were no problems involved, and that respondent “was 


completely released from the shipment, completely, definitely and 
final.” 


In his deposition testimony, which was taken upon written 
interrogatories, complainant’s Charles Gibson admitted that the 
accident was reported to him by the broker and that there was 
insurance on the lettuce, but denied that the broker informed him 
respondent had rejected the load because arrival of the shipment 
at New York would be delayed. Gibson also denied that the 
broker asked him to release respondent from responsibility, or 
that he ever told the broker respondent was “out”. This witness 
testified further that complainant did not agree to accept the in- 
surance money in payment of the invoice but was looking to re- 
spondent for payment of the lettuce. 


Respondent’s contention that complainant agreed to rescind 
the contract and to relieve respondent from liability thereon is 
an affirmative defense which must be established by a preponder- 
ance of the evidence. In support of its position, respondent offered 
the deposition testimony of the broker as to what was said during 
the course of a telephone conversation with complainant’s sales- 
man, Charles Gibson, on March 16, 1964. The broker’s testimony 
is uncorroborated by any written communication or memorandum 
which he might have sent to the parties. The broker’s testimony 
as to what was said in the telephone conversation is directly and 
expressly denied and contradicted by complainant’s salesman. 


Apart from the deposition testimony of the broker and of com- 
plainant’s salesman, we have examined the documentary evidence 
submitted by both sides and we find such evidence to be in balance, 
without weight or preponderance of proof favoring either party. 
It appears, therefore, that in the final analysis, this controversy 
must be decided on the credibility of these two witnesses. 


In addition to the testimony and documentary proof submitted 
by the parties, there is of record the Department’s report of in- 
vestigation, which is automatically a part of the evidence in this 
proceeding under the provisions of section 47.7 of the rules of 
practice (7 CFR 47.7). Exhibit No. 7, which is included as an 
exhibit in the report, is a copy of a letter addressed to the Depart- 
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ment by the broker under date of August 28, 1964. This letter, 
which apparently was written in response to an inquiry from the 
Department asking for the broker’s version of the matter, sets 
forth the history of the shipment from the time of its purchase 
on March 11, 1964, and refers to the various telephone calls re- 
ceived and made by the broker on the day of the accident, March 
16, 1964. In pertinent part, this letter reads as follows: 


“' . . I spoke to Mr. Chuck Gibson of the J. A. Wood Co., 
informed him of the accident, and since the load never reached 
its destination, asked him whether the J. A. Wood Co. would 
accept the remittance from United. Mr. Gibson said they 
would, provided they were reimbursed in full for the invoice. 
I told him what Mr. Kuykendall said about the insurance, and 
he said in that even(t) United should make remittance to 
the J. A. Wood Co., only if Wood was guaranteed payment 
in full. I then spoke to Mr. Kuykendall and told him to make 
his payment to the J. A. Wood Co.” (Underscoring supplied.) 


Nowhere in this letter is any reference made to the broker 
asking for or receiving authorization from Mr. Gibson to release 
respondent from all liability for the shipment. Rather, the letter 
appears to confirm the position taken and adhered to throughout 
by complainant, viz., that although complainant was perfectly 
willing to accept payment from the carrier provided such pay- 
ment was in full amount of the invoice price, complainant at no 
time agreed to release respondent of its liability. In this connec- 
tion, we find a letter from Mr. Gibson to the Department dated 
July 24, 1964, containing the following relevant information: 


“We were advised by the broker. . . that the truck had been 
wrecked, that it was insured, and that prompt settlement 
would be forthcoming. At no time did we release the con- 
signee from the intransit risk liability, as this was an FOB 
sale.” 


We are aware, of course, that unlike his deposition testimony 
which was given under oath, the broker’s letter to the Depart- 
ment was not in the nature of a sworn statement or otherwise 
verified. However, in the present case, the broker’s deposition 
testimony was taken on September 17, 1965, or over a year after 
he had written to the Department giving his version of the trans- 
action. Whereas Mr. Gibson’s letter of July 24, 1964, and his 
subsequent deposition testimony on October 26, 1965, are con- 
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sistent to the extent of denying that complainant ever released 
respondent from liability, we find the broker’s different positions 
on this material aspect, as reflected in his letter to the Depart- 
ment anl in his deposition later on, to be disparate, incompatible, 
and wholly irreconcilable. 


Assent to a proposed rescission is a question of intention. In 
this connection, consideration must be given to the fact that the 
basis of sale was f.o.b., that is, respondent had contracted to as- 
sume all risk of damage and delay in transit not caused by com- 
plainant. In this type of sale, complainant would have no possible 
motive for acceding to respondent’s claimed rescission, since it 
could derive no benefit therefrom unless and until the carrier had 
reimbursed complainant in the full amount of the invoice price 
of the shipment. Upon all the facts and circumstances in this 
proceeding, it is concluded that respondent has failed to sustain 
its burden of proving rescission of the contract by a preponder- 
ance of the evidence. 


In its brief, respondent relies upon our decision in Stott & Reid 
v. Community Produce Co., 16 A.D. 349, as applicable here. We 
do not agree. There the seller in effect assented to the rescission 
of the contract by not making it clear to the buyer the terms under 
which the seller assumed dominion over the shipment. In the 
Stott case, the seller actually accepted the return of the goods. 
No such repossession occurred in the present case. According to 
respondent, the exercise of dominion here consisted in complain- 
ant’s constructive repossession by its affirmative agreement to 
the sale by United Food, and its actions in pursuit of collecting 
the proceeds. However, no such agreement is conceded by com- 
plainant. To the contrary, we find the Department was notified 
by Mr. Gibson in his letter of July 24, 1964, as follows: “Please 
be advised that we did not at any time instruct, request or autho- 
rize the trucker or anyone else to make disposition of the lettuce.” 
Here again, we can only conclude that respondent has not proved 
a claimed constructive repossession by a preponderance of the 
evidence. For the same reason, we also conclude that respondent 
has failed to prove a novation, the rules and principals of which 
respondent raises in its brief. 


Respondent also questions the timeliness of complainant’s wire, 
to respondent, dated May 27, 1964, requesting payment of the 
invoice price of the shipment. The record is clear that both 
parties were aware of the accident and the insurance coverage, 
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and both believed the net proceeds of resale plus the cargo in- 
surance proceeds would be sufficient to pay the invoice price. In 
these circumstances, we feel that the period from March 16 to 
May 27, 1964, does not constitute an unreasonable delay in com- 
plainant’s requesting payment from respondent. In passing, we 
note that in the insurance statement of ownership and claim 
executed on April 9, 1964, complainant showed respondent as the 
proper party to assert claim against the carrier. In addition, we 
have Mr. Gibson’s testimony that in early April 1964, he asked 
the broker why respondent had not paid for the lettuce, and that 
about a week or ten days after his conversation with the broker, 
he discussed the matter with respondent. 


Although we have found that the defenses raised by respondent 
herein have not been established, we cannot award reparation to 
complainant in the full amount of the f.o.b. contract price, under 
the circumstances of this case. Respondent submitted into evi- 
dence, as its Exhibit No. 4, a copy of the check issued on June 3, 
1964, by Fireman’s Fund in the amount of $1,557.60, which was 
made payable to United Food Distributors Leasing Corp. as ‘In- 
sured or Principal’ and to J. A. Wood Company as ‘Claimant or 
Obligee’. Respondent showed at the oral hearing that this amount 
was based upon an accounting by the insurance company which 
included loss of freight charges which would have been due to 
United Food. This loss was calculated as $1,220 less $195, that 
is $1,025. The policy deductible was $500, so that the beneficial 
interest of United Food in the total amount of this check was 
$525. The balance of this check, that is $1,032.60, was payment 
by the insurance company for loss of cargo. The check was en- 
dorsed by United Food and by J. A. Wood Company, in that order, 
beneath the statement: “Endorsement by payee constitutes a 
receipt and release for the items mentioned on the face of this 
draft.” The face of the cheek bore the notation “for Collision 
Loss”. The full amount of the check was collected. Under these 
circumstances we must conclude that J. A. Wood Company, by 
its endorsement, acknowledged receipt of payment in the amount 
of $1,032.60 covering part of the loss of this cargo of lettuce. 
Therefore, complainant cannot in this proceeding claim an addi- 
tional payment of that amount, from respondent. 


Respondent’s failure to pay the balance of $2,017.20 of the 
f.o.b. purchase price of the truckload of lettuce is in violation of 
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section 2 of the act, for which reparation should be awarded 
complainant with interest. 


In addition, the many contentions of the parties presented for 
the record have been considered and whether or not specifically 
mentioned herein, any suggestions, requests, etc., inconsistent 
with the decision are denied. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, $2,017.20, with interest thereon at the rate 
of 6 percent per annum from June 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,805) 


STRAWBERRIES, INC. v. THOMAS J. HOLT Co., INc. PACA Docket 
No. 9941. Decided September 7, 1966. 


F.o.b. transaction—“Acceptance final’ not applicable— 
Suitable shipping condition—Damages 


Where complainant shipped strawberries that were abnormally deteriorated 
upon arrival and failed to prove sale was on “acceptance final” basis in 
f.o.b. sale, suitable shipping condition warranty applicable and breached 
and respondent entitled to damages on the basis of the difference be- 
tween market value and amount realized on resale plus incidental ex- 
penses, 


Reed & Macy, of Hammond, La., for complainant. 
Comanor and Stein, of Philadelphia, Pa., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,456.93 in 
connection with the shipment of a carload of fresh strawberries 
in interstate commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer denying liability and alleging that the straw- 
berries were not in suitable shipping condition at the time of ship- 
ment. A copy of the report of investigation was also served upon 
complainant. Respondent requested an oral hearing in its answer. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
May 12, 1966. Mr. George Beridon, vice president of complainant 
corporation, appeared and testified orally for complainant. Re- 
spondent was represented by counsel and two witnesses appeared 
and testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Strawberries, Inc., is a corporation whose ad- 
dress is P. O. Box 1226, Hammond, Louisiana. 


2. Respondent, Thomas J. Holt Co., Inc., is a corporation whose 
address is Pennsylvania Produce Terminal Building “A”, Oregon 
and Swanson Streets, Philadelphia, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about April 12, 1965, in the course of interstate com- 
merce and by oral contract, complainant and respondent entered 
into a joint account transaction for a carload of fresh straw- 
berries, at a joint cost of $4.20 per 12-pint tray, plus $100 service 
charge for precooling, dry ice and recording thermometer, for a 
total joint cost of $6400. Complainant was to ship the straw- 
berries from Louisiana to respondent at Philadelphia, Pennsyl- 
vania, for handling under the joint account agreement. 


4. The strawberries referred to in Finding of Fact 3 received 
a Federal-State inspection at shipping point at 6:30 p.m., on 
April 12, 1965. The pertinent part of the inspection certificate 
covering this inspection is as follows: 


“Condition of car: Hatch covers closed; plugs in; bunkers 
filled with ice. Fan lever in ‘off’ position. 


“For 972 12-pint trays, defects and decay: 


Grade defects range from 4 to 20%, average 11%, including 
serious damage range from 2 to 12% average 6%. In approx- 
imately half of samples decay range from 2 to 6%, remainder 
none, average 2%. 
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“Grade: Average 88% U.S. No. 1 quality, 2% decay. 


“70 12-pint trays, defects and decay: Grade defects within 
tolerance, average 1% decay. Grade: U.S. No. 1. 


“458 12-pint trays, defects and decay: Grade defects within 
tolerance for US Combination, average less than 1% decay. 
Grade: U.S. Combination.” 


5. On April 12, 1965, complainant wired respondent as follows: 


“SHIPPED TONIGHT REX 7369 CONTAINS 1500 
STRAWBERRIES COST 4.20 FOB JOINT PLUS 100 
DOLLARS FOR PRE COOLING DRY ICE AND RECORD- 
ING THERMOMETER” 


6. On April 18, 1965, respondent, in a telephone conversation 
with complainant’s George Beridon, offered to buy the car of 
strawberries outright, and was informed the price would be 
$4.25 per 12-pint tray, instead of $4.20, to which respondent 
agreed. At 10:14 a.m. on that date, respondent confirmed the 
new contract in a telegram as follows: 


“REFERENCE REX 7369 UNDERSTAND PRICE $4.25 
FOB OUTRIGHT PER CONVERSATION WITH OUR TED 
FRANCHETTI AND YOURSELF CORRECT INVOICE” 


At 10:20 am., complainant replied to respondent’s wire as 
follows: 


“RETEL DIVERTED REX 7369 1500 TRAYS STRAW- 
BERRIES INVOICING YOU $4.25 FOBAF PLUS $100 
FOR PRECOOLING AND RECORDING THERMOME- 
TERS. ALSO HAVE ADVISED EXPRESS CO YOU RE- 
QUEST 30TH ST DELIVERY” 


7. Upon arrival of the car of strawberries at Philadelphia, the 
car was partially unloaded and complaint was made to complain- 
ant concerning the condition of the strawberries upon arrival. 
Approximately 400 trays or flats were transported to the Produce 
Terminal, respondent’s distribution center, and 500 flats were 
delivered to the Acme Stores, but were rejected and these straw- 
berries were then also transported to respondent’s outlet at the 
Produce Terminal. 


8. On the date of arrival, April 15, 1965, at 11:15 a.m., re- 
spondent obtained a Federal inspection of 600 flats of strawberries 
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remaining in the car. The pertinent part of the inspection certifi- 
cate relating to this inspection is as follows: 


“Condition of car: Hatch covers closed; plugs in; bunkers 
filled with ice to within 1 foot of top. 


“Condition: Stock free from condition defects are generally 
ripe and firm. In approximately half of baskets none, in 
remainder of baskets 3 to 12%, average 4% damage by 
slightly sunken soft discolored areas. In most baskets 3 to 
15% decay, in some baskets 20 to 90%, in some baskets 
none, average 10% decay, mostly Rhizopus Rot some Gray 
Mold Rot in various stages, Gray Mold Rot accompanied by 
slight to heavy growth of mold. 


“Remarks: Inspection and certificate restricted to produce 

and lading remaining in car at time of inspection. 400 flats 

bearing same marks stated by applicant unloaded from above 

car inspected in Unit 106 Food Center show same condition as 

reported above.”’ 

9. Respondent disposed of the strawberries and rendered an 
account sales to complainant showing net proceeds of $3,018.07. 


Respondent has remitted this amount to complainant, but has 
not paid the original purchase price. 


10. The formal complaint was filed on August 30, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The first question to be decided in this case concerns the terms 
of the contract of purchase and sale. Complainant alleges that 
the strawberries were sold to respondent at $4.25 per tray or flat, 
FOBAF, which complainant defines as “f.o.b. acceptance final.” 
Respondent denies that the agreement between the parties con- 
tained the term “acceptance final.” Both respondent’s and com- 
plainant’s witnesses testified there was no mention or discussion 
during any negotiations of the “acceptance final’ term which 
complainant now insists was a part of the contract. The first 
appearance of the letters “AF” following the letters “FOB” was 
in a telegram sent by complainant on April 13 in reply to a wire 
from respondent confirming the purchase of the car of straw- 
berries. In this wire, which is quoted in Finding of Fact 6, com- 
plainant states that it has diverted the car to respondent and is 
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invoicing respondent at $4.25 “FOBAF” plus precooling, etc. 
Respondent did not reply to this wire, and when respondent’s 
Theodore Franchetti was questioned by complainant’s representa- 
tive at the hearing as to why he did not take exception to the 
letters “AF,” Franchetti stated that he ignored it because he did 
not know what it meant, and further stated, “I thought it was 
your secretary’s initials.” Franchetti further testified that in 
27 years experience in the business, he never remembered seeing 
a wire containing the initials “FOBAF.” 


Irrespective of any confusion over the use of the letters “AF” 
to indicate “acceptance final,” both parties have stated there was 
no discussion of this term at the time the agreement was entered 
into. Mr. Beridon, complainant’s representative, stated that it 
was complainant’s custom to sell and bill all strawberries on an 
f.o.b. acceptance final basis, and that the letters “FOBAF” are 
printed on complainant’s invoice. This, however, and complain- 
ant’s alleged custom of always selling strawberries on an accept- 
ance final basis do not make this one of the terms of the contract 
in question. Clearly, on the basis of the statements of both parties, 
there was no agreement that the strawberries were purchased 
and sold on an f.0.b. acceptance final basis. We conclude that the 
contract was for a carload of strawberries at an agreed price, 
f.o.b. shipping point. This contract carried an implied warranty 
of suitable shipping condition; that is, a warranty by complain- 
ant that the strawberries were in a condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. Section 
46.43 (k), Regulations. 


The next question for our consideration is whether good de- 
livery was accomplished by complainant under the terms of the 
contract. Although complainant’s evidence is to the effect that 
respondent’s Franchetti, during the negotiations, did not specify 
any grade, type, or condition of strawberries required by re- 
spondent, but simply indicated the desire to purchase a car of 
strawberries, we find it difficult to believe that a man would buy 
a carload of strawberries at the top of the market price without 
so much as indicating that he wanted good sound berries. Fran- 
chetti testified that he told complainant the strawberries had to be 
a good car of strawberries as he had them sold at good prices, 
and to make sure that “they were good enough to pass through 
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these three different warehouses” which were chain stores. 
Franchetti further testified that, “I told him I wanted good, sound 
strawberries; size was immaterial; I didn’t want them too small 
but as long as they were fair to medium size and they arrived 
sound, that this is what I was primarily interested in.” 


In the absence of a grade specification, it was complainant’s 
duty under the contract to deliver a carload of strawberries of 
good merchantable quality which were in suitable shipping condi- 
tion at the time of sale. On the basis of the Federal inspection 
made at 11:15 a.m., the day of arrival, covering approximately 
1,000 of the flats of strawberries (600 remaining in the car and 
400 at respondent’s distribution center at the Food Terminal), 
showing in most baskets 3 to 15% decay and in some baskets as 
high as 20 to 90% decay, we conclude that the strawberries were 
abnormally deteriorated upon arrival. The evidence indicates 
that transportation service and conditions with respect to the 
strawberries were normal and that the strawberries arrived at 
Philadelphia early on the morning of April 15. On the basis of 
the abnormal deterioration found in the strawberries upon arrival, 
we conclude that the strawberries were not in suitable shipping 
condition at the time of sale. Complainant’s breach of this war- 
ranty is a violation of Section 2 of the Act. 


Since respondent unloaded and accepted the strawberries, it 
is liable for the purchase price thereof, subject to its right to any 
damages it may have sustained as a result of complainant’s 
breach. The measure of respondent’s damage for a breach of 
warranty is the difference between the value the commodity would 
have had at the time and place of delivery, if it had met all the 
requirements of the contract, and the value of the commodity act- 
ually delivered. The Market News Reports for the Philadelphia 
market on April 15, the date of arrival, show Louisiana straw- 
berries of no particular brand, and irregular in size and color, 
sold at 30¢ to 40¢ per pint, a few as high as 43¢. However, on 
the following day, April 16, Headliner strawberries from Louis- 
iana, the type involved in this proceeding, sold at 35¢ to 45¢ per 
pint, a few as high as 47¢, mostly 40¢ to 43¢. Since these quota- 
tions are based on less than carlot shipment; we accept the low- 
est price of 40¢ for which most berries sold as the value the straw- 
berries in this case would have had if they had been up to con- 
tract. At 40¢ per pint, a flat of 12 pints would have a value of 
$4.80. The 1500 flats contained in the shipment, therefore, would 
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have had a value of $7200 had they met the warranties of the 
contract. In the absence of other evidence of the value of the 
strawberries delivered, we accept the gross amount received upon 
resale of the berries at Philadelphia, or $4275.82, as the value of 
the strawberries actually delivered. Deducting the latter sum 
from $7200, the value the berries would have had if they had been 
up to contract, we find respondent’s damage to be $2,924.18. In 
addition, respondent is entitled to incidental expenses incurred in 
the resale of the strawberries in a total amount of $215, or total 
damages of $3,139.18. When we deduct respondent’s damage of 
$3,139.18 from the contract price of $6,475, we find there is due 
complainant from respondent in connection with the carload of 
strawberries the sum of $3,335.82. Since respondent has paid 
complainant $3,018.07, there remains due and owing to com- 
plainant a balance of $317.75. Respondent’s failure to pay com- 
plainant this amount was and is in violation of Section 2 of the 
Act. Complainant should be awarded reparation in the amount of 
$317.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $317.75, with interest thereon 
at the rate of 6 percent per annum from May 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,806) 


M. J. DUER & Co., INC. v. NORWICH PACKING Co., INc. PACA 
Docket No. 2-91. Decided September 8, 1966. 


Condition on arrival—Timely notice—Breach of merchantability 


Where, in delivered sale of potatoes, complainant breached warranty of 
merchantability and respondent gave timely notice of deteriorated con- 
dition of produce upon arrival, respondent liable at the contract rate 
for potatoes salvaged. 


Complainant pro se. 
Mr. Renfroe Jackson, of Norwich, N. Y., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $999.45 in connection 
with a transaction involving a shipment of potatoes in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigating was also served upon complainant. Re- 
spondent filed an answer to the complaint admitting the purchase 
of a truckload of potatoes from complainant, denying that com- 
plainant shipped potatoes meeting contract requirements, and 
denying liability for any additional amount. Since the amount 
involved in this proceeding does not exceed $1500, the issues 
were submitted under the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 


complainant filed an opening statement and respondent filed an 
answering statement. Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, M. J. Duer & Co., Inc., is a corporation whose 
address is P. O. Box 606, Exmore, Virginia. 


2. Respondent, Norwich Packing Co., Inc., is a corporation 
whose address is North Norwich Road, Norwich, New York. At 
the time of the transaction involved herein, respondent was 


licensed under the Act. 


3. On or about July 17, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 662 


50-pound bags, Size B, potatoes, at an agreed price of $1.9714 
per bag, delivered New Haven, Connecticut. 

4. On July 18, 1965, complainant shipped from loading point 
in the State of Virginia to respondent at New Haven, Connecticut, 


662 50-pound bags, Size B, round potatoes in a truck owned by 


Robbins Express, Inc., and driven by Gary Robbins, bearing 
license number Maine 89654. 


5. Upon arrival of the shipment at New Haven, Connecticut, on 


July 19, 1965, the potatoes were inspected by respondent’s con- 
signee and a substantial quantity was found to be rotting and 
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deteriorating. The consignee notified respondent by telephone, 
and respondent in turn, on the same day, notified complainant of 
the condition of the potatoes. In addition, respondent’s consignee, 
Matlaw’s Salads, Inc., sent complainant a letter on July 21st 
stating that only 160 bags of the potatoes were free from rot and 


deterioration and that 502 bags had to be dumped. 


6. Respondent received from its consignee a check for salvaged 
potatoes in the amount of $308. This check was forwarded by 
respondent to complainant. No additional payments have been 
made by respondent. 


7. The formal complaint was filed on February 2, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no dispute between the parties concerning the purchase 
and sale of the potatoes in question, or of the specifications and 
terms of the contract. The controversy here relates to the condi- 
tion of the potatoes upon arrival at destination. Respondent con- 
tends that a major portion of the load, 502 bags to be exact, was 
rotting and decomposing and was unfit for human consumption. 
Complainant makes no issue with respect to the condition as re- 
ported by respondent and its consignee, but contends that com- 
plainant was not given notice of such condition within a reason- 
able length of time. The principal question, therefore, is whether 
complainant received timely notice of the condition of the potatoes. 


In the event of a rejection by the consignee of a shipment of 
fresh fruits or vegetables, the Regulations issued pursuant to the 
Act, Section 46.2 (cc) (2), define “reasonable time” for notifying 
the shipper of such rejection or intention to repect with respect 
to truck shipments as “not to exceed 8 hours after the receiver 
or a responsible representative is given notice of arrival and the 


produce is made accessible for inspection.” In this case, however, 
there was no rejection. Respondent’s customer, after inspecting 


the potatoes, requested the truck driver to return the load to 


complainant, but the driver refused stating that he had a commit- 


ment to pick up another load of merchandise and would have to 
unload. Respondent’s customer thereupon unloaded the shipment 


and promptly notified respondent of the condition of the potatoes. 


In signing the shipper’s receipt for the load, respondent’s customer 
made the following notation thereon: “The above received in 
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poor condition. These potatoes were washed and found to be in 


very bad condition, starting to rot. There will be a tremendous 
loss from these potatoes.” Soon after receiving notice from its 
customer concerning the condition of the potatoes and on the 


same day of arrival, July 19, respondent notified complainant by 


telephone. On July 21, respondent’s customer, Matlaw’s Salads, 
Inc., sent a letter to complainant making a written report of the 
condition of the potatoes upon arrival. While complainant implies 
that the first notice it received of trouble with the shipment was 
upon receipt of the letter mailed July 21, respondent’s sworn 


statement that complainant was notified on the same day of ar- 
rival by telephone of the poor condition of the potatoes has not 
been denied or rebutted by any evidence from complainant. We 
conclude, therefore, that complainant received timely notice of 
the deteriorated condition of the potatoes upon arrival two days 
after shipment. 





Under the delivered sale contract, complainant was required 
to deliver a load of potatoes of merchantable quality. It is clear 
from the evidence that the greater portion of the potatoes was 
not merchantable or usable. Since the potatoes were accepted, 
respondent is liable for the purchase price thereof, less any dam- 
ages sustained as a result of complainant’s failure to deliver in 
accordance with contract requirements. The shipment contained 


662 bags of potatoes. The evidence shows that 502 bags contained 


in the shipment were dumped because the potatoes were decom- 
posed and unfit for human consumption. These potatoes were 
worthless and had no value. The evidence further shows that 
respondent salvaged and disposed of 160 bags of the potatoes. 
For the 160 bags accepted by respondent, it is indebted to com- 
plainant at the contract price of $1.9714 per bag, or in the 
amount of $316. Since respondent has paid complainant $308, 
there remains due and owing to complainant the sum of $8. Re- 
spondent’s failure to pay this amount to complainant is a viola- 
tion of Section 2 of the Act. Complainant should: be awarded 
reparation in the amount of $8, with interest. 






ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $8, with interest thereon at the 
rate of 6 percent per annum from August 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


McCORMACK & CO. v. MOULTRIE TOMATO 
Cite as 25 A.D. 1167 


(No. 10,807) 


MCCORMACK & Co. v. MOULTRIE TOMATO Co. PACA Docket No. 
2-103. Decided September 8, 1966. 


Breach of warranty—Ripeness—Damages 


Where complainant breached warranty that tomatoes would be “High Pink” 
in f.o.b. sale and not a purchase after inspection, respondent entitled to 


damages in the amount of the difference between market value and 
resale value. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By timely complaint filed on January 25, 1966, complainant seeks 
reparation against respondent in the amount of $360 in connection 
with a shipment of tomatoes in interstate commerce. 

A copy of the complaint, together with a copy of the Depart- 
ment’s report of investigation, was served upon respondent. A 
copy of the report of investigation was also served upon complain- 
ant. Respondent filed an answer to the complaint denying liability 
and pleading a breach of the contract by complainant. 

Since the amount involved in this proceeding does not exceed 
$1500, the issues were submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, the parties were given opportunity to submit 
additional evidence in support of their respective positions in 
the form of opening and answering statements. Neither party 
submitted any additional evidence and no briefs were filed. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of William Thomas 
McCormack and Clifford Grant Mayes, doing business as Mc- 
Cormack & Co., whose address is P. 0. Box 434, Waynesville, 
North Carolina. 
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2. Respondent is an individual, Arnold Ray Ward, doing busi- 
ness as Moultrie Tomato Co., whose address is Moultrie, Georgia. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about August 3, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 180 
20-pound boxes of “High Pink” tomatoes, Combination grade, at 
an agreed price of $2 per box, or a total invoice price of $360, 
f.o.b. shipping point. 


4. On August 3, 1965, complainant loaded 180 20-pound boxes 
of tomatoes onto a truck furnished by respondent, and the load 
was transported by respondent’s driver from complainant’s place 
of business at Waynesville, North Carolina, to respondent’s place 
of business at Moultrie, Georgia. The shipment arrived at Moul- 
trie at about 11 p.m., August 3, 1965. 


5. Respondent accepted and unloaded the tomatoes, placing 
them in cold storage, and obtained a Federal inspection on August 


4, 1965. The pertinent part of the report of such inspection is as 
follows: 


“Quality and Condition: Some over mature Red; mostly fair- 
ly firm some soft well formed. Approximately 65% Red 
Fairly Firm, 35% Red and soft.” 


6. At the time of the purchase and sale on August 3, 1965, 
respondent’s agent delivered to complainant respondent’s check 
for the purchase price. The following day, August 4, respondent 
stopped payment on his check and has not paid the purchase price 
of the tomatoes. 


7. The formal complaint was filed on January 25, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleges that the tomatoes in question were inspect- 
ed at shipping point on the date of purchase by respondent’s agent 
and that, after a telephone conversation with respondent, the 
agent accepted the tomatoes and had them loaded on respondent’s 
“open pick-up truck.” Complainant’s position, therefore, appears 
to be that this was a purchase after inspection, and that respond- 
ent has no recourse against complainant for the alleged condition 
of the tomatoes upon arrival. 
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In his answer, respondent avers that his agent, Mrs. Mary Mims, 
was “only a secretary, and no inspector of tomatoes.” Respond- 
ent further states that she did look at the tomatoes and requested 
permission to call respondent at Moultrie; that in this telephone 
conversation Mrs. Mims stated the tomatoes were “much too red” 
and advised against purchasing them; that complainant, upon 
hearing her conversation, took the telephone and assured respond- 
ent the tomatoes would be good for at least a week. Mrs. Mary 
Mims stated in a sworn affidavit attached to the answer that 
when she went to complainant’s place of business for the purpose 
of buying pink tomatoes, and was shown the tomatoes in question, 
she declared them too red and not the pink type their trade de- 
manded, after which she asked for use of the telephone to call 
her employer, the respondent, in Moultrie, Georgia; that after 
informing respondent the tomatoes were in her opinion too ripe 
for their use, respondent spoke with complainant’s Mr. Barnes, 
and that she heard Mr. Barnes say to respondent “‘that said toma- 
toes are not too ripe, but are High Pink, that they would be ac- 
ceptable by any produce company as they would be good for at 
least a week.” On the basis of this unrefuted evidence, it is con- 
cluded that complainant warranted the tomatoes to be “High 
Pink” tomatoes, which means that they were to be somewhere 
between red and pink in color. 


After the telephone conversation referred to above, respondent 
authorized purchase of the tomatoes, and Mrs. Mary Mims arrived 
with the shipment at Moultrie, Georgia, at 11 p.m. on August 3. 
Respondent says he found the tomatoes to be red ripe and for that 
reason obtained an inspection. He stated that he offered the 
tomatoes to two of his best customers, and that both refused to 
accept them on the grounds that they were red ripe and soft. 
Respondent states that he then disposed of such tomatoes as were 
saleable, for which he received $150, which amount was tendered 
to and refused by complainant. The Federal inspection certifi- 
cate attached to respondent’s answer shows some of the tomatoes 
over mature red and some soft, approximately 65% red and 
fairly firm, and 35% red and soft. 


It is clear from the inspection that 100% of the tomatoes were 
red ripe, and that none could be placed in the category of pink 
or “High Pink” tomatoes. In view of the fact that the tomatoes 
arrived at destination on the same day they were purchased, at 
11 p.m., we do not believe the tomatoes would have undergone a 
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change from “High Pink” to red ripe tomatoes during the period 
of transportation. On the basis of the evidence, we conclude 
that complainant breached the contract by failing to deliver to 
respondent “High Pink” tomatoes in accordance with the specifi- 
cations of the contract. 


Having accepted the tomatoes, respondent is liable to complain- 
ant for the purchase price thereof, subject to his right to claim 
damages sustained, if any, by reason of complainant’s breach of 
the contract. The measure of respondent’s damage for a breach 
of warranty is the difference between the value the tomatoes would 
have had if they had met the specifications and warranties of the 
contract, and the value of the tomatoes actually delivered. The 
Market News Report for Atlanta, the nearest market to Moultrie, 
Georgia, for which we have published Market News Reports, 
show that tomatoes reasonably comparable to the type called for 
by the contract sold from August 2 through 6 from $2.50 to 
$2.75. Accepting the lowest price of $2.50 as the value the toma- 
toes would have had if they had been up to contract, the 180 
boxes contained in the shipment would have had a value of $450. 
In the absence of any other evidence of the value of the tomatoes 
delivered, we accept the amount received by respondent upon 
resale of the tomatoes, or $150, as the value of the tomatoes 
delivered. Deducting this sum from $450, the value they would 
have had if they had met the requirements of the contract, we 
find respondent’s damage to be $300. Respondent’s damage de- 
ducted from the contract price of $360 leaves a balance of $60 
due and owing to complainant from respondent. Respondent’s 
failure to pay complainant the latter amount was and is a viola- 
tion of Section 2 of the Act. Complainant should be awarded 
reparation in the sum of $60, with interest. 


ORDER 
Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $60, with interest thereon 


at the rate of 6 percent per annum from September 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,808) 


NICK KALENDER FARM v. ROYAL PALM PRODUCE. PACA Docket 
No. 2-52. Decided September 9, 1966. 


Novation—Breach of suitable shipping condition—Not established 


Where respondent failed to prove new agreement to handle tomatoes on 
consignment and failed to establish breach of suitable shipping condition 
warranty on basis of inspection of unrepresentative portion of load, it is 
liable for unpaid balance of contract price. 


Complainant pro se. 
Mr. LeRoy W. Gudgeon, of Chicago, Ill., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of $2,321.67 against respondent in connection with a trans- 
action involving a truckload of tomatoes and peaches in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed in the complaint 
exceeds $1,500, the parties waived oral hearing. Accordingly, 
the evidence is submitted under the shortened procedure pro- 
vided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, respondent filed an answering statement. Neither 


party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nick Kalender, is an individual doing business 
as Nick Kalender Farm, whose address is 1520 East El Monte 
Way, Dinuba, California. 


2. Respondent, ~Michael Vincent Guccione, is an individual 
doing business as Royal Palm Produce, whose address is 41 
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South Water Market, Chicago, Illinois. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On July 8, 1965, in the course of interstate commerce, com- 
plainant, through his employee, Kent Northcross, sold to respond- 


ent a mixed truckload of tomatoes and peaches, as follows, f.o.b. 
Dinuba, California: 
































No. Unit 

Product Containers Size Price Total 
Tomatoes 210 4x5 $3.50 $ 735.00 
Tomatoes 432 5x5 3.50 1,512.00 
Tomatoes 662 5x6 3.50 2,317.00 
Tomatoes 22 6x6 4.00 88.00 
Cherry Tomatoes 300 XXX 3.00 900.00 
Peaches 99 XXX 1.75 173.25 
$5,725.25 
Cooling charges @ 7¢ 120.75 
$5,846.00 





4, Tomatoes and peaches of the kind and quantity described 
in Finding of Fact No. 3 were loaded onto a truck by complainant 
at Dinuba, California, at approximately 11:30 p.m. on the date 
of sale, July 8, 1965, and were billed to respondent at Chicago, 
Illinois. The truckload of produce, handled under normal trans- 
portation service and conditions enroute, subsequently arrived 
at contract destination in Chicago at approximately noon on July 
12, 1965, and was accepted by respondent, who unloaded the 
produce from the truck into his cooler. 


5. During the afternoon of July 12 and the morning of July 
13, respondent removed and sold some 826 boxes of tomatoes 
from the lot of 1,326 boxes of regular tomatoes, the lot in con- 
troversy herein. The boxes from this lot remaining in respond- 
ent’s cooler were then federally inspected, for condition only, at 
7:30 a.m. on July 13. The results of that inspection, in relevant 
part, are as follows: 

“Products inspected & distinguishing marks: TOMATOES 

in wooden lugs labeled ‘Alta Brand, . . . Grown and Packed 


by Nick Kalender Farms, .. .’ (5x6,and 6x6 noted). Appli- 
cant’s Count 500 lugs. 









4. 


ok 


“Temperature of product: Not taken. 


“Condition: Average approximately 90% light red and red. 
Decay and soft ranges from 3 to 15%, average 10%, includ- 
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ing 7% soft, remainder decay, Bacterial Soft Rot, all stages, 


mostly advanced. In most samples from 3 to 13%, in some 
none, average 6%, damage by soft indented bruises, scatter- 
ed throughout pack. From 5 to 17%, average 11%, damage 
by numerous slightly sunken discolored areas, occurring 


over the shoulders. 
“Remarks: Applicant states lot was unloaded from a trailer.” 


6. Respondent has paid complainant the total of the f.o.b. 


prices, or $1,073. 25, in connection with the purchase of the cherry 
tomatoes and the peaches. Respondent has also paid complainant 
$2,451.08 in connection with the purchase of the disputed lot of 


1,326 lugs of tomatoes. Respondent has made no payment in 
connection with the cooling charges of $120.75. 


7. The formal complaint was filed on November 15, 1965, 
which was within 9 months after the cause of action herein 


accrued. 


CONCLUSIONS 


The parties agree that the cherry tomatoes and peaches which 
made up a part of the truckload of produce shipped by complain- 
ant to respondent on July 8, 1965, met contract requirements. 
It is further agreed that these items were received and accepted 
by respondent, and that complainant was paid the total of the 
agreed f.o.b. contract prices therefor. The only issues arising in 
this case have to do with the 1,326 lugs of tomatoes which made 
up the remainder of the truckload mentioned above. The evi- 
dence as to this lot is conclusive of its acceptance by respondent, 
but respondent denies that he is liable to complainant for the 
f.o.b. prices agreed upon at the time of sale on July 8. This, 
according to respondent, is due to the fact that the contract was 
amended on or about July 12, 1965, to provide for the handling 
by respondent of this lot of tomatoes on consignment and for 
complainant’s account. In this connection respondent, in the 
affidavit submitted as his answering statement, stated that he 
examined the 1,326 lugs of tomatoes on their arrival at contract 
destination in Chicago on July 12; that at that time the tomatoes 
were in an advanced stage of ripeness, with a considerable 
quantity of the fruit being soft and decayed; that he called com- 
plainant’s place of business that same day, July 12, and advised 
Northcross of these alleged facts; and that Northcross told him 
(respondent) to “do the best that he could” with the lot. 
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Complainant submitted no statement in reply in this proceeding. 
However, in a letter to the Department dated October 9, 1965, 
and entered in evidence as Exhibit No. 5 to the report of investi- 
gation, complainant stated, in relevant part as follows: 


“There was a conversation with Royal Palm Produce in 
July in which Mr. Guccione alleged he was hurting due to a 
declining market, but at no time was he advised to ‘do the 
best you can.’ ” 


It has frequently been held in proceedings under the act that 
expressions such as “do the best you can with it” cannot be con- 
strued as authorization to handle a shipment on consignment for 
the account of the shipper. Ralph Samsel Company v. L. Gillarde 
Sons Co., 19 A.D. 374 (1960); Cherokee Packing Company v. 
Dami Brothers, 25 A.D. 384 (1966). Accordingly, even though 
we give the fullest credence to respondent’s allegations and proof, 
we are of the opinion that he has failed to establish the claimed 
consignment, and it is so concluded. 


Respondent, as a further defense, alleges that the tomatoes on 
arrival at Chicago were abnormally deteriorated, in breach of the 
warranty of suitable shipping condition arising in connection 
with this f.o.b. sale.1 Respondent, as the moving party with the 
burden of proving the alleged breach of contract, points to the 
results of the Federal inspection made in Chicago on the morning 
of July 13 as proof of his position. (See Finding of Fact No. 5, 
wherein the pertinent parts of the certificate of inspection are 
quoted.) 


We do not think that the results of this Federal inspection 
support a conclusion that the warranty of suitable shipping con- 
dition was breached by complainant in this case. In the first 
place, the inspection covered only 500 lugs by applicant’s count, 
or slightly more than one-third of the tomatoes in.the lot in 
question. In addition these 500 lugs, as respondent admits, did 


not represent a cross-section or representative portion of the 
load, but were the worse tomatoes in the lot. Under such circum- 
stances, it can hardly be said that the results of the Federal 


4. 


‘In section 46.48(i) of the regulations, “F.o.b.” is defined as meaning that the produce 
quoted or sold is to be placed free on board the car or other agency of the through land 
transportation at shipping point, in suitable shipping condition (7 CFR 46.43(i)). “Suitable 
shipping condition,” in relation to direct shipments, means that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties. (7 CFR 46.43(j)). 
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inspection were representative of the condition of the tomatoes 
in the entire load. Anonymous, 9 A.D. 136 (1950) ; Joseph Rava- 
lise v. Malaral Produce, 12 A.D. 1283 (1953). Accordingly, we 
conclude that, in the absence of other evidence, respondent has 


failed to sustain his burden of proof with respect to the alleged 
breach of the warranty of suitable shipping condition. This being 


the case, no question of damages arises. 


The total of the f.o.b. contract prices of the produce involved 
in this shipment, plus cooling charges, amounts to $5,846.00. 
Respondent has paid complainant $3,524.33, leaving a balance due 
and owing of $2,321.67. Respondent’s failure to pay such balance 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,321.67, with interest there- 
on at the rate of 6 percent per annum from August 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,809) 


Sic HOFFMAN, INC. v. VICTORY SPUD SERVICE, INC. PACA Docket 
No. 9961. Decided September 28, 1966. 


Breach of contract—Untimely notice 


Where respondent failed to give timely notice of breaches of contract, such 
breaches are waived and respondent liable for total purchase price. 
Since respondent waived claim for damages by reason of the untimely 


notice, its counterclaim is dismissed. 


Golbus & Golbus, of Chicago, Ill., and Mr. Donald G. Kendall, of Bakersfield, 
Cal., for complainant. 
Mr. Walter A. Hilgeson, of Chicago, Ill., for respondent. 


Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $3,795 against respondent in connection with a transaction 
involving eleven carloads of potatoes in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer and counterclaim 
thereto, denying that any balance was due and owing to com- 
plainant in connection with the eleven carloads of potatoes in- 
volved herein. Respondent requested an oral hearing. 


The oral hearing was held in Chicago, Illinois, on April 13, 
1966. Both complainant and respondent were represented by 
counsel. At the oral hearing Sig Hoffman, complainant’s General 
Manager, testified on behalf of complainant and Hyman Plotsky, 
respondent’s President, testified on behalf of respondent. Wilson 
M. Miller, an employee of the U. S. Department of Agriculture, 


testified pursuant to a subpoena. The depositions of Richard T. 


Hoffman and Margie Gilmore were received in evidence on be- 
half of complainant. Each of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sig Hoffman, Inc., is a corporation whose ad- 
dress is P. O. Box 1927, Bakersfield, California. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent, Victory Spud Service, Inc., is a corporation 
whose address is 1601 South Wolcott Street, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On April 5, 1965, in the course of interstate commerce, com- 
plainant sold to respondent 10 carloads of Kennebec potatoes, 
85% U.S. No. 1 grade, 8-ounce minimum, with each car to con- 
tain 480 100-pound sacks to the car, at an agreed price of $4 per 
sack, f.o.b. Edison, California, and with the grade of each ship- 
ment guaranteed to contract destination, Chicago, Illinois. In 
addition, the contract between the parties provided that ship- 
ment by complainant was to be made between the dates of May 3 
to May 14, 1965, with respondent-buyer making a deposit with 
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complainant of $200 per carload, or $2,000 total deposit on the 
10 carloads, and with such sum to be deducted from the total of 
the invoice prices. 


4. The contract between the parties was negotiated by a broker, 
J. C. Strickland, of Shafter, California, acting as respondent’s 
agent, who issued a memorandum on April 5, 1965, containing 
the provisions of the contract as set forth in Finding of Fact No. 3, 
above. Complainant’s General Manager, Sig Hoffman, issued a 
Standard Confirmation of Sale on April 8, 1965, which was simi- 
lar in content to the memorandum issued on April 5 by Strick- 
land, the broker. 


5. On or about April 29, 1965, as the result of a telephone 
conversation between Strickland and complainant’s Sig Hoffman, 


it was agreed that the contract of April 5 would be amended, to 


allow complainant to ship potatoes with a 6-ounce minimum 
weight in the first 3 carloads provided in the contract. There was 
no change in the agreement, however, as to the dates when such 
shipments were to be made by complainant. 


6. From April 29, 1965, until the first shipment was made by 
complainant on May 21, respondent repeatedly telephoned the 
broker urging that the shipments be made. However, no pro- 
test was made concerning the delay. 


7. Beginning on May 21, 1965, complainant made shipments 
from Edison, California, to respondent at Chicago, Illinois, as 
follows: 


Date Car No. F.0.b. Price 
Shipped No. Sacks Less Deposit 

PFE 9425 430 $ 1,520 

PFE 4911 430 1,520 

URTX 37336 480 1,720 

PFE 46614 430 1,520 

PFE 47586 450 1,600 

PFE 2525 450 1,600 

PFE 45749 450 1,600 

PFE 20897 500 1,800 

PFE 11296 480 1,720 

BAR 8544 480 1,720 

MDT 11871 480 1,920! 


5,060 $18,240 


1 The agreement relating to the $200 per-car deposit covered only the first 10 shipments, 
and was not applicable to the 11th load billed out on June 11, 1965. 
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8. The 11? shipments, upon arrival in Chicago, Illinois, were 
accepted by respondent, which had Federal inspections made 
there of all but 2 carloads: URTX 37336 and PFE 46614. Of 
these 2 carloads, the potatoes in car URTX 37336 had been certi- 
fied, after a Federal-State inspection at shipping point in Edison, 
California, on May 21, 1965, as having no decay and grading 
87% U.S. No. 1 quality, 6-ounce minimum. The Federal inspec- 
tions made of the 9 carloads at contract destination in Chicago 
indicated that in 6 of these shipments* the potatoes failed to 
grade 85% U.S. No. 1 quality, 8-ounce minimum, due to undersize. 


9. In a letter dated June 15, 1965, and addressed to the broker, 
respondent’s Hyman Plotsky remarked on the fact that com- 
plainant not only shipped potatoes later than was provided for in 
the contract, but failed also to meet contract requirements with re- 
spect to the minimum weight of the potatoes. Plotsky advised the 
broker that respondent felt that an adjustment of one dollar per 
bag was justified. The broker, however, failed to convey respond- 
ent’s complaint to complainant. Later, on or about July 1, 1965, 
Plotsky telephoned Sig Hoffman direct and complained about 
the late shipments and the underweight potatoes. 


10. Respondent has paid complainant $14,445 in connection 
with the 11 shipments involved herein. 


11. The formal omplaint was filed on September 1, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


An initial issue presented for decision has to do with the amend- 
ments made by the parties to the contract of April 5, 1965, for 
while it is agreed that some modifications were made subsequent 
to April 5, the parties are at odds concerning the nature and 
scope of such changes. Complainant for its part takes the position 
that respondent agreed to waive the contract requirements both 
as to the time period specified for shipment and the minimum size 
of the potatoes to be shipped under the contract. Respondent, on 
the other hand, contends that the requirements of the contract of 
April 5 relating to the dates of shipment, «May 2-May 14, 1965, 


2 The additional, or 11th, carload of potatoes was shipped to respondent to make up for 
shortages occurring in various of the shipments which made up the 10 carloads specified in 
the contract of April 5. 


3 These 6 shipments, which were the last of the 11 cars billed out by complainant, were as 
follows: PFE 2525, PFE 45749, PFE 20897, PFE 11296, BAR 8544, and MDT 11871. 
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inclusive, were never altered nor waived, but remained the same. 
It further contends that it only agreed to modify the contract as 
to size with respect to a “few” carloads, to allow these shipments 
to contain potatoes weighing 6 ounces minimum rather than the 
8-ounce minimum originally required by the agreement of April 
5. According to respondent, all shipments other than these first 
“few” carloads were required to be 85% U.S. No. 1 grade, 8-ounce 
minimum at contract destination. 


Sig Hoffman, testifying at the oral hearing on complainant’s 
behalf, stated that the broker called him on the telephone during 
the latter part of April 1965 and made inquiry concerning the 
potatoes to be shipped; that he advised the broker at that time 
that the crops would be late; and, furthermore, that complainant 
would not be able to ship 8-ounce potatoes to respondent by May 
2, as provided in the contract of April 5. Hoffman also testified 
that Strickland called again about the middle of May 1965 and in 
the course of the conversation told Hoffman that complainant 
could “pull the size of the potatoes down” to 6 ounces minimum, 
that he (the broker) had talked with respondent’s President, Mr. 
Plotsky, and that “All respondent wanted was the potatoes.” 
Hoffman stated that Strickland requested complainant to “get 
them out as quickly as you can make it.” 


Complainant, as additional evidence in support of its case, 
offered the deposition of its Vice President, Richard Hoffman. 
This witness stated that he participated in the making of the 
original contract of April 5, and also was present on the telephone 
when the contract was modified in May. According to this wit- 
ness, the changes in the contract were as stated by the witness, 
Sig Hoffman. 


Hyman Plotsky, respondent’s President, was present at the 
oral hearing and testified on respondent’s behalf. Plotsky denied 
that respondent had authorized complainant to ship the potatoes 
at any time other than during the period specified in the contract 
of April 5. Plotsky also denied that respondent had authorized 
the broker to vary the contract terms with respect to the time of 
shipping. Plotsky stated that he, acting for respondent, did agree 
that complainant might ship the first “few” carloads of potatoes 
on a 6-ounce minimum basis, but had never agreed that the re- 
maining should be less than 8 ounces minimum. 


The broker did not testify at the hearing, nor was his deposi- 
tion taken and offered in evidence by either of the parties. A 
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telegram sent to respondent by the broker on April 29, 1965, 
however, was entered in evidence by respondent at the hearing 
as its Exhibit No. 1. The telegram contained the following 
message: 


“KENNEBECK CONTRACT WONT START UNTIL MID- 
DLE OF WEEK.” 


Wilson M. Miller, an employee of the U. S. Department of 
Agriculture, Chicago, Illinois, testifying at the hearing pursuant 
to subpoena, stated that on or about July 1, 1965, he called the 
broker on the telephone and discussed the contract involved here- 
in; that in the course of the conversation with the broker, he 
(Miller) asked the broker if any modifications had been made in 
the original contract; and that the broker said that the time of 
shipment had not been altered but that respondent had agreed to 
accept some cars with potatoes of 6 ounces minimum weight in 
order to get complainant started on performance of the contract. 


In reviewing the evidence before us, including Miller’s testi- 
mony and the broker’s telegram of April 29, 1965, we conclude 
that the parties amended the contract to provide that the first 
“few” carloads of potatoes could contain potatoes with a 6-ounce 
minimum weight. We further conclude, however, that no provi- 
sion was made for shipment by complainant at times other than 
those specified in the contract of April 5. As to the meaning of 
the word “few” as used herein, respondent’s Plotsky testified at 
the oral hearing that this meant “two”. While this might have 
been Plotsky’s subjective definition of the word, we think that 
the customary meaning indicates more than two, and would in- 
clude at least three, and we so conclude in this case. 


In view of the conclusions which we have already reached here- 
in, it is obvious that complainant breached the contract between 
the parties, not only as to the minimum weight of the potatoes 
shipped but also as to the times of shipment. However, no com- 
plaint was made to complainant by respondent until on or about 
July 1, 1965.4 This was at least a month and a half after respond- 
ent knew, or should have known, of the existence of the breaches 
with respect to the times of shipment and from two or more than 
three weeks after respondent knew, or should have known, of the 
breaches as to the size of the potatoes shipped. 


4 The broker, according to the evidence before us, acted as the agent of respondent in 
connection with the shipments involved herein. Notice of breach given by respondent to the 
broker, therefore, would not constitute notice to complainant. 
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Where goods are accepted by a purchaser, who thereafter fails 
to give prompt notice to the seller of a claimed breach of contract 
or warranty on the part of such seller, then the seller is relieved 
from liability for damages stemming from such alleged breach. 
This principle of law is a part of the Uniform Commercial Code,® 
which code has been adopted by both Illinois and California and 
is therefore binding on the parties in this proceeding. See Quality 
Potato Co. v. Cooney & Korshak, 13 A.D. 1104 (1954). 


We conclude that respondent failed to give complainant prompt 
notice of the breaches of contract found herein and that such 
breaches were therefore waived by respondent. In view of this 
conclusion, no question is presented as to damages. 


The total of the f.o.b. prices on the 11 carloads of potatoes 
involved herein is $18,240. Respondent has paid complainant 
$14,445 of this amount, leaving a balance due of $3,795. Repara- 
tion in this amount should be awarded to complainant against 
respondent, with interest. 


Respondent has filed a counterclaim against complainant, asking 
for damages in connection with the breaches of contract involved 


herein. Since these breaches have been waived by respondent, 
there is no ground for the counterclaim, which should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,795, with interest thereon 
at the rate of 6 percent per annum from July 1, 1965, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,810) 


JOSEPH LAMBERTA v. SMILING JIM POTATO COMPANY. PACA 
Docket No. 2-146. Decided September 30, 1966. 


Contract price—Reasonable value—Dismissal 


Where contract did not specify sales price for potatoes sold to and accepted 
by respondent, respondent liable for reasonable value, which amount 
has been paid to complainant. 


5 Section 2-607. 
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Complainant and respondent pro se. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion, in the amount of $300, against respondent in connection with 
a transaction involving the shipment of potatoes in interstate 
commerce. 


A copy of the formal complaint was served upon respondent 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer in which it denied 
that any price for the potatoes was set by the contract, and alleged 
that it has paid complainant more than their reasonable value. 
Since the amount involved does not exceed $1,500, the issues are 
submitted under the shortened procedure provided in the rules of 
practice (7 CFR 47.20). Pursuant to such procedure the parties 
submitted further evidence in the form of verified statements. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Lamberta, whose ad- 
dress is Brenford Road, Smyrna, Delaware. 


2. Respondent is a corporation, Smiling Jim Potato Company, 
whose address is 101 East Oregon Avenue, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 17, 1965, in the course of interstate com- 
merce, complainant sold to respondent, by oral contract, 800 50-Ib. 
sacks of washed Delaware potatoes, to be delivered to respondent 
by 11 p.m. on July 18, 1965. 


4. Complainant shipped the potatoes and they were delivered 
to respondent in accordance with these contract terms. Respondent 
accepted the potatoes upon arrival and resold them. Complain- 
ant’s delivery receipt, which accompanied the shipment, did not 
contain any statement or notation regarding price. 
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5. On or about July 19, 1965, complainant set his invoice to 
respondent in the total amount of $2,200, for 800 50-lb. bags of 
washed potatoes priced at $2.7714 per bag, delivered Philadelphia. 
Respondent disputed this price on July 21 or July 22, 1965, and 
has paid to complainant $1,920, that is $2.40 per 50-lb. bag, in 
respect of this transaction. 


6. The Federal-State Market News Report for Philadelphia 
quotes sale prices per 50-lb. sack of U.S. No. 1, size A, Delaware 
Cobbler potatoes, unwashed, fair-good condition, on July 19, 
1965, as $2.00-2.50, mostly $2.25-2.50. Washed potatoes are gen- 
erally priced 10 cents per cwt. higher than unwashed potatoes. 


7. The formal complaint was filed on February 28, 1966, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Complainant bases its claim for reparation on the contention 
that the parties orally agreed upon a price for the potatoes of 


$2.7714 per bag, delivered Philadelphia. On the other hand, re- 


spondent contends that complainant’s salesman called respondent 
to effectuate a sale, that the price of $2.7714 per bag was mention- 
ed as complainant’s cost, that respondent told complainant he 
could not realize this cost price, and that no price was agreed 
upon by the parties but instead the potatoes were purchased on a 
deferred billing basis. 


Sworn statements from William S. Tredwell, secretary of re- 
spondent, and from J. M. Elliott, salesman of complainant, be- 
tween whom the oral contract was negotiated, are in evidence 
to support the contentions of both sides to this controversy. There 
are also independent facts of record which support both parties, 
so that the evidence is inconclusive in resolving this controversy. 
Therefore, complainant has not sustained his burden of proving, 
by a preponderance of the evidence, that the contract terms called 
for a definite sale price of $2.7714 per bag. 


However, respondent accepted the potatoes on arrival and the 
contract was completed, even though the price was not settled. 
In such case the price is a reasonable price at the time and place 
for delivery. See Harry Finerman & Co. v. H. Glick and Co., 7 
A.D. 563, 567; Torn v. Anderson-Ayers, 25 A.D. 832, 834; see also 
Uniform Commercial Code, Section 2-305. 
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Respondent has paid $2.40 per bag to complainant in respect 
of the shipment of potatoes involved herein. On the basis of the 
Federal-State Market News Report for Philadelphia concerning 
sales of U.S. No. 1 potatoes on July 19, 1965, (see Finding of 
Fact No. 6), we are unable to conclude that $2.40 per bag was 
not a reasonable price at the time and place for delivery of this 
shipment. Accordingly, the complaint should be dismissed. 

ORDER 

The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—MOTION OF PARTIES 


(No. 10,811) 


D. M. ROTHMAN Co., INC. v. NEW YORK MARKETING SERVICE, INC. 


and/or KALMAN COHEN. PACA Docket No. 2-266. Order 
issued September 28, 1966. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 10,812) 


SAM GORDON v. ANTON JENNARO, INC. PACA Docket No. 2-247. 
Reparation of $100 with 6 percent interest from June 1, 1965, 
awarded complainant against respondent in order issued 
September 6, 1966. 


(No. 10,813) 


MAINE FARMERS EXCHANGE v. R & R PRODUCE COMPANY. PACA 
Docket No. 2-248. Reparation of $938 with 6 percent interest 
from January 1, 1966, awarded complainant against respond- 
ent in order issued September 6, 1966. 
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(No. 10,814) 


FRANCIS HOUSTON v. BISON CITY PRODUCE, INC. and/or ABE 
KaITz. PACA Docket No. 2-243. Reparation of $8,045.77 
with 6 percent interest from August 1, 1965, awarded com- 
plainant against respondents in order issued September 9, 
1966. 


(No. 10,815) 


STONOCA FARMS CORPORATION v. WANDA M. DOOLEY and/or PAUL 
DOOLEY. PACA Docket No. 2-218. Reparation of $2,162.80 
with 6 percent interest from July 1, 1965, awarded complain- 
ant against respondents in order issued September 9, 1966. 


(No. 10,816) 


G. E. JONES FARMS, INC. v. MIDWEST-GULF SALES, INc. PACA 
Docket No. 2-251. Reparation of $3,960.90 with 6 percent 
interest from April 1, 1966, awarded complainant against 
respondent in order issued September 12, 1966. 


(No. 10,817) 


HYBELS’ PRODUCE COMPANY, INC. v. UNITED BANANA DISTRIBU- 
TING Co., INC. PACA Docket No. 2-254. Reparation of 
$997.50 with 6 percent interest from March 1, 1966, awarded 
complainant against respondent in order issued September 
12, 1966. 


(No. 10,818) 


WELDON M. SMITH v. R & R PRODUCE COMPANY. PACA Docket 
No. 2-258. Reparation of $4,112.53 with 6 percent interest 
from December 1, 1965, awarded complainant against re- 
spondent in order issued September 12, 1966. 


(No. 10,819) 


FARMERS POTATO EXCHANGE v. UNITED BANANA DISTRIBUTING 
Co., INc. PACA Docket No. 2-252. Reparation of $882 with 
6 percent interest from April 1, 1966, awarded complainant 
against respondent in order issued September 14, 1966. 
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(No. 10,820) 


M. J. HANCOCK v. E. VADILLO Ruiz, INc. PACA Docket No. 2-259. 
Reparation of $2,877 with 6 percent interest from September 


1, 1965, awarded complainant against respondent in order 
issued September 20, 1966. 


(No. 10,821) 


STANLEY LABANOWSKI, JR. v. T. & H. PRODUCE, INC. PACA 
Docket No. 2-260. Reparation of $1,480.25 with 6 percent 
interest from July 1, 1965, awarded complainant against re- 
spondent in order issued September 20, 1966. 


(No. 10,822) 


QUAKER CITY PRODUCE Co. v. EMPIRE PRODUCE COMPANY. PACA 
Docket No. 2-265. Reparation of $456.25 with 6 percent in- 
terest from July 1, 1965, awarded complainant against re- 
spondent in order issued September 20, 1966. 


(No. 10,823) 


ROGER’S APPLE HOUSE v. MARKET PRODUCE COMPANY. PACA 
Docket No. 2-258. Reparation of $600 with 6 percent interest 
from December 1, 1965, awarded complainant against re- 
spondent in order issued September 20, 1966. 


(No. 10,824) 


WATERVLIET FRUIT EXCHANGE, INC. v. ROBERT L. TIDEY. PACA 
Docket No. 2-262. Reparation of $1,897.85 with 6 percent 
interest from December 1, 1965, awarded complainant against 


respondent in order issued September 20, 1966. 


(No. 10,825) 


ST. LOUIS BANANA & TOMATO Co. INC. v. ALTON FRUIT & PRODUCE 


Co. and/or ALTON Fruit & PRODUCE CoMPANY, INC. PACA 
Docket No. 2-261. Reparation of $7,461.20 with 6 percent 
interest from April 1, 1966, awarded complainant against 


respondents in order issued September 21, 1966. 
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(No. 10,826) 


PAN AMERICAN FRUIT COMPANY v. R. RINCHUISO. PACA Docket 
No. 2-268. Reparation of $315 with 6 percent interest from 
October 1, 1965, awarded complainant against respondent in 
order issued September 23, 1966. 


(No. 10,827) 


THE GROWER-SHIPPER POTATO Co. v. TEXAS SpuDs, INC. PACA 
Docket No. 2-271. Reparation of $462 with 6 percent interest 
from February 1, 1966, awarded complainant against re- 
spondent in order issued September 27, 1966. 


(No. 10,828) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. FRANK 
CHAIRVOLOTTI WHOLESALE PRODUCE. PACA Docket No. 2- 
272. Reparation of $546.75 with 6 percent interest from 
January 1, 1966, awarded complainant against respondent in 
order issued September 27, 1966. 


(No. 10,829) 


WALKER & HAGAN PACKING HOUSE v. MADONIA PRODUCE CO. 
PACA Docket No. 2-273. Reparation of $2,825 with 6 percent 


interest from February 1, 1966, awarded complainant against 
respondent in order issued September 27, 1966. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,830) 


NIcK KALENDER FARM v. ROYAL FARM PRODUCE. PACA Docket 
No. 2-52. Order issued September 21, 1966. 





